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June 12, 2008

State Water Resources Control Board

Attn: Jeanine Townsend, Clerk to the Board
1001 | Street, 24th Fioor ___SWRCB EXECUTIVE
Sacramento, CA 95814

Subject: Comments on the Draft General NPDES Permit For Construction
' Activities

Dear Ms. Townsend:

The City of Irvine (City) appreciates the opportunity to comment on the Draft General
NPDES Pemnit (Draft General Permit) for construction activities dated March 18, 2008
and the May 2008 Public Workshops held by the State Water Resources Contro! Board
(State Board). We appreciate every opportunity to work with the State Board to shape
the content of the Draft General Permit, which so significantly affects the interests of the

City.

The City supports the State Board's efforts to protect water quality, and we take great
pride in our water quality policies and programs. With respect to construction site
discharges, the City supports a proactive approach to control construction site
discharges, through the implementation of Best Management Practices (BMPs) with
selection based on an assessment of relative water quality risks posed by particular
construction sites. -

The enclosed documents describe our policy, legal, and technical concerns with the
current Draft General Permit. We have asked our attomeys and consultants to assess
and prepare comments to address the Draft General Permit requirements from the
perspective of three primary interests that the City and other similarly situated local
agencies have as follows:

1. The City's interests as a discharger subject to the Draft General Permit requirements
when constructing Public Works projects greater than one acre in size, or less than
one acre in size and part of a larger common scheme of development;

2. The City's interests as the agency with land use authority over development and
construction projects; and C
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3. The City's interest as a potential enforcement partner with the State Board, or as
mandated to enforce the Draft General Permit provisions pursuant to the Municipal
Separate Storm Sewer System issued to the City by the Santa Ana Regional Water
Quality Control Board (MS4 Permit). '

“Our enclosed documents are organized into three sections:

e i £ TGRS -

: w,_._‘,,_wnw“‘:“""""'_ * ' 4 3 + 1 ' . . . ..
1. wAttachment 1, Summary, dff Gdmments and Recommendations, a chart summarizing

aur;p,nmarylés-uesrefafedfotﬁre Draft General Permit, as well as our

Tecommendations for alternative measures to address those provisions of the Draft

General Permit that cause ¢ongern. o
. 2. Attachment 2, Legal and oiic;{ Comments prepared by Nossaman, Guthner, Knox

& Elliptt.... e

3. é«tta'chrgeritﬁ,}A ﬁﬁﬂ_‘@;@llﬁé‘au}e Memorandum prepared by PBS&J.

b o
The Legal and Policy Comments rely upon the Technical Issue Memorandum, as well
as other documents and information cited in those comments. We request submission
of this letter and all three attachments, as well as included documents and cited

attachments to the administrative record for the Draft General Permit.

In addition to the enclosed comments, the City has reviewed and supports the legal and
technical comments and information developed by the California Building Industry

- Association (CBIA) submitted on June 11, 2008 regarding the Draft General Permit. We
also have reviewed and support the comments on the Draft General Permit submitted
on June 11, 2008 by the California Stormwater Quality Association (CASQA), an
organization that the City belongs to as a member.

We respect the tremendous work on this permit by State Board Staff, and for adoption

of a sensibly progressive construction storm water permit. Thank you again for the
opportunity to participate in this process.

Sincerely,

Y] .
—
MIKE LOVING
Water Quality Administrator
City of Irvine

Attachments

Emailed to: commentletters@waterboards.ca.gov
Original Sent by Courier
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Summary of City of Irvine Issues and Recommendations

[ DGCP
Sections

Summary of Issue

Summary of Recommendation l

1. General

Many issues with the Risk
Assessment and Determination
currently set forth in the Draft
General Permit preciude the risk

 determination from resulting in a

meaningful distinction in relative
water quality risk of different
construction sites. Further, The
Draft General Permit departs
substantially from a BMP-based
approach to construction water
quality control, and makes a
significant jump to an approach
focusing only on compliance with
numeric limits.

The City recommends and supports
an iterative BMP-based approach to
construction site water quality
control, with BMPs that are
selected, planned, and implemented
based on relative water quality risk
posed by a particular construction
site. The City supports improvement |
in BMPs and water quality controf
measures on an iterative basis as
recommended by relevant law,
guidance and policy.

2. General

The Draft General Permit contains a
number of provisions that cannot be
feasibly complied with, or that
otherwise create enforcement traps
or enforcement liability despite the
absence of pollution or adverse
environmental or water quality
affects.

As a policy matter, the Draft
General Permit should be revised to
eliminate compliance traps and
issues, and should assure that
requirements are feasible to allow
the possibility of dischargers
achieving 100% construction permit |
compliance if they are willing to
plan, deploy and maintain
construction storm water contro
measures. :

3. General

Under the Draft General Permit ALs

‘and NELs apply to all discharges,

regardiess of event size, creating de
facto strict liability for poilutants in

runoff in large events, which may, or
may not be a result of natural loads.

-t and implementation of BMPs.

The Draft General Permit should be
revised to eliminate NELs, in favor
of a proactive approach to planning

Further, the AL provisions of the
Draft General Permit should be
revised to recognize and exempt
construction sites from application
of ALs for event sizes that clearly
exceed design storm BMP capacity.

4. General

Exceedence of NELs constitutes a
violation of the permit subject to
enforcement. However,
background water quality
conditions, particularly in Southern
California, could exceed NELs
where background water quality
sediment and turbidity conditions
exceed sediment NELs.

Compliance with the sediment NELs

Revise the Draft General Permit to
eliminate NELs and this internal
inconsistency.

1




- Summary of City of irvine Issues and Recommendations

DGCP Summary of issue Summary of Recommendation
Sections '
will constitute a violation of the Draft
General Permit receiving water
fimitation V.4. '
5 VI State Board Staff stated The Draft General Permit should be
unequivocally in the Workshops that | revised to eliminate electronic filing
SWPPPs must be updated and filed | of SWPPP updates, or to specify
electronically during the intervals at which updates should
construction period by legally be filed and to clarify that the on-site
responsible parties. The Draft SWPPP is the controlling site
General Permit fails to identify: construction water quality and
» the conditions triggering, or compliance document '
times at which updated
SWPPPs must be filed;
= the version of the SWPPP (on-
- site or filed) that governs
compliance
6. DGCP | The current Draft General Permit State Board staff incorrectly
§ Vil improperly categorizes a majority of | concluded that only a small minority
sites in the City of irvine as Risk of truly “high risk” sites should have
Levels 3 and 4, skewing the Risk to achieve the additional
Determination. requirements applicable to Risk
' Level 4 construction sites. Please
revise the Risk Assessment
procedures to achieve a normai
distribution of construction sites
among risk categories (bell shaped
: : curve). :
7. DGCP ! Draft General Permit encourages Revise provisions of the General
§ Vil implementation of Active Treatment Permit encouraging only ATS. If
Systems (ATS) even though these ATS is going to be encouraged
treatment technology and operating | under the Draft General Permit,
procedures and guidelines for its then put in place clear guidelines for
environmentally safe use have not dischargers to ensure that the.
been properly established in technology is used in a manner that
California. is protective of receiving water
quality, including guidelines for
calculating ALs and NELs that are
appropriatly based on receiving
water conditions.
8. DGCP | Under the Risk Determination Therefore, the State Board shouid
§ Vii Worksheets, as confirmed in the revise the Risk Determination
Attachment | May 2008 Workshops, there are approach to recognize, credit, and

A

only two types of practices available
to reduce risks: (1) deployment of
ATS, which results in credits under
the Receiving Water Risk Factor

incentive planning, impiementation
and improvement of traditional
erosion, sediment, runoff

2
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Summary of City of Irvine Issues and Recommendations

DGCP
Sections

Summary of Issue

Summary of Recommendation

Worksheet, and (2) avoidance of all.

grading during the rainy season,
which reduces the “R” factor under
the Sediment Risk Factor
Worksheet.

source control BMPs.

9. DGCP
§ Vi

The Draft General Permit currently
implies, and does not rule out the
need to update the Risk
Determination to address changing
site or receiving water conditions as
the construction phase progresses.

To eliminate the compliance trap
and uncertainty for projects
associated with updated risk
Determinations, the City
recommends amendment of the
Draft General Permit to provide that,
once the Risk Determination is
properly prepared, there should be
no duty to update the Risk
Assessment or Determination,
except in response to notification by

the Regional Board that an updated

Risk Assessmentand
Determination should be prepared
to respond to off-site, unforeseen
circumstances.

10.General

State Board Staff has promised in
its workshops o train Regional
Board Staff and municipalities with
respect to implementation and
enforcement of the new risk-based
permitting standards. But Staff
have indicated that the training will
come after the new General
Construction Permit is ultimately
adopted (GCP) becomes effective.
The application of new risk-based
compliance obligations start
immediately for new projects, with
no phase-in period to allow local
governments time to train staff on
the new requirements, compounds
the issues arising from that
improper delegation.

The Draft General Permit should be
amended to set forth a phase-in
period for the risk-based permitting
approach that is sufficient to allow
the State Board to complete no-cost
or low-cost fraining for
municipalities, as well as to set forth
a clear commitment by the State
Board to provide that training within
the phase-in period. The training
should take the form of skills based,
hands on workshops

11.DGCP
§132
and ILA

Even assuming a normal
distribution of construction sites, if
only 12% are risk level 4 (reflecting
a nomal distribution between one
and two standard deviations), over
2,400 individual permits would still
have o be issued by the Regional

Amend the Draft General Permit to
eliminate the broad exclusions fr_om
coverage for similarly situation sites

3




Sumfn_ary of City of Irvine Issues and Recommendations

DGCP

Summary of Issue Summary of Recommendation |
Sections
"Boards under the conditions of the
Draft General Permit, and all
individual permits would have to be
obtained in the 100-day phase-in
period for existing construction
sites. This situation creates adverse
administrative and economic -
burdens for the Regional Boards,
cities tasked with responsibility for
requiring that operators obtain valid
GCP coverage before commencing
construction, and the reguiated
community.
12.DGCP | There are potentially a large Amend the Draft General Permit to
§1.32 | number of construction sites that eliminate the broad exclusions from
and ILA | discharge to isolated waters of the | coverage for similar situation sites
State, but not to waters of the U.S. '
under the Draft General Permit,
discharges to waters of the State
will no longer be authorized to
, obtain coverage under the GGP -
13 Section | Draft General Permit as currently Revise the definition of
I1.B. of | written improperly requires all maintenance projects so that
the municipal Public Works projects to municipal Public Works projects
Fact comply with the GCP, regardless of | are identified in a municipal -
Sheet | the size of the project. Construction Management Plan or
| Capital Improvement Project Plan
collectively (CIPPs) are not required
to be considered part of a larger
plan of development, even when
such projects that are not yet
designed, planned, or funded, or
are unrelated to other municipal
Public Works projecis. B
14.DGCP_ | NELs cannot be legally set by To properly determine what
8§81V, reference to BPJ or BPT, and constitutes an appropriate efftuent
V.. V1.8, | should not be set until and unless limitation in compliance with BCT.
appropriate technical and economic | BAT does not apply to sediment,

vilk

data is available, considered and
properly balances cost to benefit
under State and Federal Law.

contrary to the remarks of Daniel
Cooper, because sediment is a
conventional pollutant. The State
Board shouid follow a process of
considering required local
economic, scientific and technical
data in determining BCT akin to that

followed by regulatory agencies




Summafy of City of Irvine Issues and Recommendations

DGCP
Sections

Summary of Issue

Summary of Recommendation ] .

when setting effluent guidelines,
since no EGLs are in place. Since
no data is available, delete NEls.

15.DGCP
8§81V,
V., V18,
VIIE

ALs cannot be legally set by
reference to BPJ or BPT, and
should not be set until and unless
appropriate technical and economic
data is available, considered and
properly balances cost to benefit
under State and Federal Law.

_economic, scientific and technical

Consider appropriate technical data,
or provide simple process and a
calculator that works to do so.
Considering required local

data in determining BCT akin to that
followed by regulatory agencies
when setting effiuent guidelines,
since no EGLs are in piace.
Establish appropriate AL and do not
allow enforcement based on AL.

16.DGCP
§81v,
V., VL8,
[

The Blue Ribbon Report,
commissioned by the State Board ,
identified 13 different reservations
and concerns regarding adoption of
NELs even at construction sites
where ATS is to be used to control
storm water quality. The Biue
Ribbon Panel recommended that all
13 concemns should be addressed
and resolved prior to promulgation
of NELs. Many, if not all of those 13
concerns, remain unaddressed by
technical information and evidence

The City supports revision of the
Draft General Permit in a manner
that assures the use and derivations
of ALs in accordance with the Blue
Ribbon Panel Report to guide
improved planning and
implementation of a BMP-based
approach to construction water
quality control, as envisioned by the
Blue Ribbon Panel. Data and
information identified by the Blue
Ribbon Panel as critical to
establishing feasibility of NELs and
appropriate NEL values is not yet
available. As a result, the City
supports the Blue Ribbon Panel
recommendation to gather
appropriate and needed data and
analysis prior o establishing NELs.

17.DGCP
§§Iv,
V., VI8,
Vil

~of the Regional Board, be
- | prosecuted resulting in civil and

The Draft General Permit, as
currently written, will result in permit
violations that may, in the discretion

criminal penalties even when the
exceedence of the (a) NEL does not
cause or contribute to an
exceedence of water quality
standards that, by definition, protect
beneficial uses of the receiving
water body, and/or (b) does not
exceed background receiving water

The City requests deletion of NELs
from the Draft General Permit to
eliminate this compliance trap and
comply with State and Federal law.

‘
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Summary of City of Irvine issues and Recommendations

DGCP
Sections

Summary of Issue

Summary of Recommendation

levels of sediment or pH. Not only
does the Draft General Permit
currently create enforcement
authority outside the scope of

| authority provided to water boards

under State and Federal law, it also
subjects dischargers to payment of
penalties that, in the Regional
Board's discretion, may exceed
Minimum Mandatory Penalties for
the first violation of NELs. Further,
if three or more individual
monitoring resuits at any individual
discharge point for any construction
site exceed the NELs, the Regional
Board must assess Mandatory
Minimum Penalties (MMPs)for the
three exceedences, even if they all
occur within a single, two day storm
event.

18.DGCP
§ VIILH

The Draft General Permit still
retains the requirement that ail other
construction sites (mainly in rural
communities) must replicate pre-
project water balance {i.e., same
volume of runoff before and after
construction) and, for projects
whose disturbed area exceeds two
acres, preserve the pre-construction
drainage density for all drainage
areas serving a first-order stream or
larger, and ensure that the time of
runoff concentration is equal to or g
_greater than it was pre-construction

Revise the General Permit to delete
Hydromodification Control Provision
as “post-construction” impacts and
mandate Regional Board adoption
of Phase 1 MS4 Permits to address,
or encourage appropriate land use
planning process, including the
CEQA process and 404/401
permitting process. Use Cal. Water
Code §13247 to have OPR adopt
appropriate hydromodification
thresholds under CEQA.

19.DGCP
§ ILA.
Vi, XI!

The Draft General Permit continues
to provide an unprecedented new
opportunity for third parties to
comment on and challenge land use
approvals for an unlimited period of
time, after local agency staff has
invested what may literally be years
of work on issuance of a host of
environmental, planning and land
use approvals and at the point of
grading permit issuance, just before
anticipated groundbreaking. As a

Based on Divers, no additional
public participation requirements
beyond the inclusion of water
quality control measures in the Draft
General Permit to govern SWPPP
implementation and water quality
controf are required. Neither
Environmental Defense nor
Waterkeepers require additional
public participation under
circumstances like those in this
case and in Divers. The Draft

6




Summary of City of Irvine Issues and Recommendations

DGCP
Sections

Summary of Issue

Summary of Recommendation

result, the Draft General Permit
creates fremendous uncertainty for
local' agency environmental and
land use approvals, and the
potential for a great deal of
inefficiency and wasted City
resources and staff time, and
impinges on vested rights. The
Draft General Permit creates at
least 12 questions regarding the
comment process.

- duration (15 days) and a Regional

General Permit should be amended
to eliminate, or substantially limit the
public participation provisions. If
comments are retained, comments
should be permitted for a very short

Board should respond within 30
days. If the Regional Board fails to
respond to comments within the
prescribed timeframe the comments
are deemed to have been
determined invalid. Regional Board
action, in response to qualified
comments, should be limited to a
prompt determination that
comments and specific direction to
the developer to revise the SWPPP
as necessary to comply with
construction phase water quality
requirements are not valid.
Expressly allow that PRDs and the
public review and Regional Board
determination periods can run
concurrently with the applicable
CEQA public comment period.

20.DGCP
§§1.17°
and 18;
Attach
ment B

The DGCP contains a myriad of
new monitoring requirements, now
referred to as a Construction Site
Monitoring Program (CSMP), much
of which is duplicative of MS4
monitoring and does not appear to

'be tied to determining the water

quality effects of construction
activities. Much of the new
monitoring required by the DGCP
will not provide any significant
construction site information or
water quality benefit.

Limit self-monitoring to monitoring
required for ALs and the iterative
BMP process. Allow payment of a
fee or substitution of MS4 or
SWAMP monitoring data for
receiving water bioassessment and
SSC monitoring.

21.General

The DGCP contains no
grandfathering or transition periods
to reasonably protect projects
already under construction and
approved under the current CGP at

the time of adoption of the new

permit,

Adding grandfathering and phase in

provisions, include: .

* To the extent the State Board is
intent upon regulating post-
construction hydromodification
impacts through the Final CGP,
then the Hydromodification
Control Measures contained




Summary of City of Irvine Issues and Recommendations

DGCP. Summary of issue Summary of Recommendation
Sections

therein should provide a
provision.that would allow for the
grandfathering of existing
projects for which local agencies
have issued tentative tract map
and CEQA approvals.

{ = Grandfathering existing projects
under construction at the time

" that the new CGP is adopted, to
avoid an overwhelming number
of operating construction
projects that must, based on a
leve! 4 Risk Determination or
discharges to waters of the
State, must shut down or :
suspend operations pending ;
application and issuance of an ‘-
individual permit.

» Grandfather from public
participation requirements all
projects that have begun
‘construction at the time of
adoption of the new CGP.

» The City requests the State
Board adopt a phase-in period
that allows it to conduct
adequate training for,
municipalities and Regional
Boards before expecting
compliance with new CGP
provisions.
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LAW OFFICES :

| NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

18101 VON KARMAN AVENUE, SUITE 1800
IRVINE, CALIFORNIA 82612-0177
(949) 833-7800 TEL {949) 833-7878 FAX
www.nossaman.com

MARY LYNN COFFEE
(949) 477-7675 Diract

mlcoffee@nossaman.com REFER TO FILE #
© p80236-0004

June 11, 2008

VIA E-MAIL AND OVERNIGHT DELIVERY

Mr. Mike Loving ‘
Water Quality Administrator

. City of Irvine '
One Civic Center Plaza

PO Box 19575

Irvine, CA 92623-9575

Re: City Of Irvine (“City”) Comments to the State Board on the Draft Construction
_General Permit ‘ ‘

Dear Mr. Loving:

" Thank you for the opportunity to prepare these comments on the City’s behalf for
submission to the State Water Resources Control Board (“State Board”) regarding the National
Pollutant Discharge Elimination System Proposed Draft General Permit for Discharges of Storm
Water Associated with Construction Activities (“Draft General Permit” or “DCGP”). We are
pleased to work with you given your institutional reputation for excellence in water quality
policy, protection and performance. In our review of the Draft General Permit, we have assessed
and prepared these comments to address three primary interests that the City and other local
~ agencies have in the Draft General Permit: :

= Issues presented by the Draft General Permit for the City as a discharger subject to its .
requirements when constructing public works projects greater than one acre in size, or
less than one acre in size and part of a larger common scheme of development;

= Issues presented by the Draft General Permit for the City as the agency with land use
. authority over development and constraction projects; and

= Issues presented by the Draft General Permit for the City to the extent that the City is o
expected to enforce its provisions as a “partner” with the State Board, or is mandated
to enforce its provisions under the Municipal Separate Storm Sewer System issued to
the City by the Santa Ana Regional Water Quality Control Board (“MS4 Permit™).

284750_9.doc




NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

Mr. Mike Loving
June 11, 2008
Page 2

These comments focus on eight of the most si gnificant legal and policy deficiencies of
provisions in the Draft General Permit as they impact local governmental entities, including the
City of Irvine and other local agencies in Southern California. As explained below, there remain
serious concerns about the legal and policy propriety of, necessity for, and feasibility of many
requirements of the Draft General Permit. '

1L INTRODUCTION.

A. Opportunity for Comment by the Regulated Community. The State Board’s
efforts to inform and solicit comments from the regulated community regarding development of
a revised Draft General Permit are commendable. For the Draft General Permit, State Board
staff has held two technical, explanatory workshops, and three State Board members attended
some portion or all of those workshops. In addition, the State Board held one formal hearing on
the Draft General Permit to solicit comments of the regalated community, and three State Board
members attended some or all of that hearing.! However, despite comments submitted on the
prior Preliminary Draft General Construction Permit (“PCGP”), and information exchanged in
the recent workshops and hearing held on the Draft General Permit, a number of substantial
. legal, policy and/or practical issues for cities and other local government entities rerain.

Therefore, we request that the State Board thoroughly consider, address and respond to
the legal and policy comments and issues in this letter to ensure that the general construction
permit that is ultimately adopted by the State Board complies with all relevant laws and
regulations, sufficiently protects water quality, and allows local governments and the Regional
Boards to incorporate the requirements contained within the adopted permit into their planning
and permitting processes without undue cost or delay to the agencies or the regulated
community. :

B. The City Supports Protection of Water Quality Achieved Through a Water
Quality Risk Driven and Iterative Best Management-Practices Approach. In General, the
City’s goals with respect to construction site water quality control are to protect water quality
from construction site discharges associated with City construction projects, and projects of other
operators within the City through the implementation of Best Management Practices (“BMPs™).
These BMPs are selected based on relative water quality risk posed by a particular construction
site, and are ptanned, implemented and improved on an iterative basis as recommended by
relevant law, guidance and policy.2 The City further supports improvement in planning and

1 The State Board also held workshops, and took verbal and written comments and technical information on the
ptior Preliminary Draft of the Constmction General Permit circulated in 2007 (“PCGP*). The comments and
information submitted must be considered a part of the record for this permitting action. However, the State

. Board has not prepared responses to those prior comments, so in many cases it is not clear why the Draft
General Permit continues to raise many of the legal and policy issues previously addressed in comment letters
on the PCGP.

2" Relevant federal statues, U.S. Environmental Protection Agency (“EPA™) regulations and guidance , and case
law all provide that National Pollutant Discharge Flimination System permits (“NPDES” permits) may rely on
BMPs as opposed to numeric effluent limits (“NELs”) or other prescriptive measures. 40 CF.R.

284750_9.doc
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NOSSAMAN, GUTHNER, KNOX & ELLIOTT,LLP

Mr. Mike Loving
June 11, 2008
Page 3

implementation of BMPs thirough the use of properly derived Action Levels (“ALs"), but has
concerns regarding Draft General Permit provisions regarding both the calculation and use of

Als.

Unfortunately, there are tnany issues with the Risk Assessment and Determinaticn
currently set forth in the Draft General Permit that preclude the assessment and determination
from making meaningful distinctions in relative water quality risk of different construction sites.
Further, The Draft General Permit departs substantially from a BMP-based approach to
construction site water quality control, and makes a significant “jump” to an approach focusing
only on compliance with numeric limits. This departure represents a major shift in regulatory
policy and approach, and deviates substantially from the regulatory approach recommended and
recognized as adequate and appropriate for storm water permits by the U.S. Environmental
Protection Agency (“EPA™), the Biue Ribbon Panel,3 including Eric Strecker, P.E., who testified
at the June 4, 2008 hearing on the Draft General Construction Permit, and a number of scientists
and experts who submitted technical information and testimony on the Draft Genera! Permit and
the Preliminary Draft General Permit, including Geosyntec Consultants,# Flow Sciences,” and
PBS&J.S While the Draft General Permit provides direction regarding implementation of

§ 122.44(k)(2); 33 US.C. 1342(p)(3)(A); 33 US.C. § 131 1(X1)(c); Citizens Coal Council V. United Siates
EPA, 442 F.3d 879, 896 n.18 (6th Cir. 2006); Effluent Limitation Guidelines and New Source Performance
Standards for the Construction and Development Category, 67 Fed. Reg. 42644, 42658 (proposed June 24,
2002)(“EPA did not consider numeric poliutant controls a viable option™ for construction storm water
discharges, and determined that there are & number of difficulties associate with imposing and enforcing NELs
that should be addressed before they are implemented in general construction stormwater permits), The reasons

not to adopt storm water NELS include the Iack of relevant monitoring data, and substantial variability of storm -

event and poliutant constituents and levels, which make it difficult to formulate numeric effluent limits that bear
a reasonable relationship to BMP treatment capabilities, natural runoff characteristics and receiving water
quality. See Meeting Notice, 61 Fed. Reg, 43760, 43761 (August 26, 1996).

3 Thp panel of storm water experts (“Blue Ribbon Panci™) convened by the State Board prepared the report titled,
“The Feasibility of Numeric Efftuent Limits Applicable to Discharges of Storm Water Associated with
Municipal, Industrial and Construction Activities,” dated Jupe 19, 2006 (“Blue Ribbon Panel Report™), which is
incorporated herein by reference.

4 Geosyntec Consultants, Evaluation of Post-Construction Hydromodification Requirements Contained in the
Preliminary Draft General Construction Permit (March 2008)(“GeoSyntec Hydromod Report”); GeoSyntec
Consultants, Evaluation of Active Treatment Systems (ATS) For Construction Site Runoff (April 11, 2008)
(“C?eosynwc ATS Repott™), which reports were subntitted for the administrative record by the California
Buﬂding]ndustryAssociaﬁon,andmherebyimorporawdbythiSmferencc. ' :

5  Fiow Science, General Construction Permit: Action Levels and Numeric Effluent Limits Analysis
Reco:?:mendarion of Alternatives (March 31, 2008) (“Flow Science AL/NEL Report™), which report was

A §ubm1tned for the administrative record by the California Building Industry Association, and is hereby
incorporated by this reference.

6 PBS&] Consultants, Rosanna Lacarra, St. Scientist/Sr, Project Manager, Technical Memorandum to City of
In'n_ne and Orange County Great Park Corporation Regarding Draft Waste Discharge Reguirements for
ngcharges of Storm Water Runoff Associated with Construction Activily, NPDES General Permit No.
CARQOOOO2 (General Cfmsrmct.ion Permit or General Permir} (the “PBS&] Technical Mema”), which
:chmcal memnrandum is submitted by the City of Irvine concurrently he;ewith and incorporated herein by this

284750_9.doc
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NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

Mr. Mike Loving
June 11, 2008
Page 4

traditional source control BMPs, it contains no provisions that enable the Regional Board or
other enforcing agency the discretion to consider the propriety, effectiveness and level of
traditional source control BMPs and BMP combinations deployed to protect water quality in
determining whether a construction site is in compliance with, or in violation of the construction
permit. As a result, the regulatory enforcement approach set forth in the Draft General Permit is
entirely a numeric limits-based approach. :

* are capable of implementation, both'in general and at the time that the requirements
become effective and applicable to discharges; '

* do not create enforcement liability for activities that do not create a discharge of
waste or pollutants adversely affecting receiving waters or the environment; and

® do not create enforcement traps.

The Draft General Permit contains a number of provisions that cannot be feasibly
complied with, or that otherwise create enforcement traps or enforcement liability in the absence
~of pollution or adverse environmental or waier quality effects. As a policy matter, the Draft
General Permit should be revised to eliminate these compliance traps to allow for the possibility
that permittees could achieve 100% construction permit compliance if they are willing to plan,
deploy and maintain construction storm water control measures. :

*  Numeric Effluent Limits (“NELs”), ALs and a Strict Liability Approach. Under
the Draft General Permit NELs apply to all discharges, regardless of event size or
frequency. All construction site runoff from every event, even the largest events ,
must be treated to achieve full compliance with the Draft General Permit, but it is
infeasible to construct advance treatment systems (“ATS”) and/or to deploy sufficient
source control BMPs the achieve treatment of 100% of runoff from every rain event.
As aresult, the Draft General Permit creates de facto strict liability for NEL .
exceedances for all discharges associated with rain events that e:xcec?d the maximum
treatment design capacity of deployed construction BMPs, and inevitable violations

and enforcement. _
Similarly, ALs, though nseless in large events that exceed BMP treatment

i i The lower the NEL or AL, or
ity, will be exceeded under those cxrcumstances . . ‘
:t?g z:'legtcr the runoff volume from a construction site relative to maximum feasible

Jdoc . :
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 BMP design capacity, the greater the de facto strict liability for exceedance of the
numeric value. ‘ o '

For these reasons, and those discussed below, the Draft General Permit
should be revised to eliminate NELs. Further, the AL provisions of the Draft General
Permit should be revised recognize and exempt construction sites from application of
ALs for event sizes that clearly exceed design storm BMP capacity.

s Conflict between NELs and Receiving Water Limitations. Under the Draft
General Permit, exceedances of NELs constitutes a violation of the permit subject to
enforcement in the discretion of the Regional Water Quality Control Boards
(“Regional Boards™), regardless of receiving water conditions. State Board staff
stated in the recent workshops that regional receiving water conditions—particularly
for sediment and turbidity--were not considered in deriving the NELs. Asa
consequence, background water quality conditions, particularly in Southern
California, could be characterized by sediment or pH concentrations that exceed the
NELs. Flow Science AL/NEL Report, Chapters 4,5, and 6. As aresult, where
background water quality sediment and turbidity conditions exceed sediment NELs,
compliance with the sediment NELs will constitute a violation of the Draft General
Permit receiving water limitation V.4., mandating that storm water and authorized
non-storm water discharges shall not disrupt the pre-project equilibrium flow and
sediment supply regime, even where the pre-project flow and sediment supply regime
is not in equilibrium. ' : .

 This internal inconsistency in the Draft General Permit creates an
enforcement trap. For this reason, and those discussed above and below, the Draft
General Permit should be revised to eliminate NELS.

_s Retroactive Enforcement and Liability After Acceptance of Project Registration
Documents (“PRDs*). The Draft General Permit allows an unlimited period for
public comment and challenge after acceptance of Project Registration Documents,
and concurrently provides for expanded Regional Board powers to respond to public
comments and challenges by taking enforcements actions for operations occurring
after receipt of a validly issued WDID, but before any public challenge to the project
construction water quality protection measures has been brought. This compliance
trap allows for exponential increases in potential enforcement liability on a per
violation, per day basis. For example, if a risk determination is later found to be
inaccurate long after PRDs are accepted, then a discharger may be retroactively liable
for a substantial period of operations in accordance with the incorrect category of
water quality control and monitoring requirements of the Draft General Construction
Permit.

For this reason, and those discussed below, the Draft General Construction
Permit should be revised to include strict limitations on the time period for public
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comments and challenge, on the topics open for public review (i.e. limit challenges to
changes needed in Storm Water Pollution Prevention Plans (“SWPPPs™) and other
PRDs to assure construction phase water quality controls are sufficient), and
eliminate provisions expanding Regional Board authorities with respect to responses
to public comments, limiting the Regional Board to enforcement actions as currently

. provided by law. :

* Change in Risk Assessment Factors After Acceptance of PRDs. State Board staff
stated in the workshops (and the Draft General Permit implies) that risk assessment
factors will change during the construction process as a result of changing site
conditions and receiving water conditions. While the Draft General Permit does not
contain any provisions exempting permittees from preparation and filing of updated
risk determinations for a construction site as risk factors change during the
construction phase, the Draft General Permit fails to specify when and if updated risk
determinations should be performed and filed during the course of the construction
process. A compliance trap results from the absence of Draft General Permit _
conditions addressing appropriate permitiee response to changes in risk factors over
time.

The Draft General Permit should be revised to expressly provide that the
Risk Determination is made prior to filing and acceptance of PRDs, and shall not be
subject to update or change 30 days after the later of commencement of grading
. Operations or acceptance of PRDs. :

* Updates to Storm Water Pollation Prevention Plans. State Board staff stated
unequivocally in the Workshops that SWPPPs must be updated and filed
electronically during the construction period by Legally Responsible Parties, But
again, the Draft General Permit fails to identify the conditions triggering, or times at
which updated SWPPPs must be filed. As a result, operators are exposed to risk of
enforcement and liability for failure to update SWPPPs nnder the Draft General
Permit, but have no indication as to when a SWPPP, which changes rapidly—
sometimes dgily—with changing climate and site conditions, must be updated and
filed electronically. Further, the Draft General Permit fails to clarify which SWPPP--
the version on-site that has been updated with changes in conditions, or the
electronically filed version of the SWPPP--shall govern the construction site BMPs
and constitute the compliance document.

The Draft General Permit should be revised to eliminate electronic ﬁlihg c'>f
SWPPP updates, or to specify intervals at which updates should be ﬂed and to clarify
that the on-site SWPPP is the controlling site construction water quality and

compliance document.
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E. Specific Legal and Policy Issues Arising Under the Draft General Permit. With
these general perspectives, goals and issues in mind, the remainder of these comments will be
devoted to the following specific issues raised by the noted provisions of the Draft General
Permit: ' ' '

1. While the City Supports A Risk-Based Approach To Construction Site Water Quality
" Control, The Draft General Permit Risk Determinations Are Skewed Toward A
Determination of High Risk, Improperly Incentivize Active Treatment Systems, Fail
* to Recognize Traditional but Effective Source Control BMPs, Are Subject to Change
and Uncertainty, and Are Not Amenable to Local Agency Enforcement (DCGP §

VI

2. Exclusions from Permit Coverége Improperly Require Individual Permitting For a
" Large Number of Projects (DCGP §§ 1.32 and ILA.);

3. The Expansive Definition of “Common Plan of Development” Improperly Mandates
Construction Permit Compliance for All Local Agency Construction Projects
Regardless of Construction Project Size.

4. Efftuent Limitations, Including Numeric Effluent Limitations, Numeric Action
Levels, and Volume/Flow Reduction Requirements Are Not Properly Established
BAT/BCT Technology Based Numeric Effiuent Limits, Effluent Limits or Waste
Discharge Requirements (DCGP §§1IV, V., VLR, VILY);

5 Numeric Effluent Limitations And Action Levels Inappropriately Fail To Comply
With The Blue Ribbon Panel Report And Result in Inappropriate Enforcement and
Potential Penalties (DCGP §$IV, V., VL, VIIL)

6. New Development And Re-Development Post-Construction Storm Water
Performance Standards Improperly Regulate Post-Constraction Impacts, Create
Uncertainty For Local Land Use Approvals, Improperly Regulate Flow, and Are
Technically Infeasible to Comply With as Prescriptive Requirements Unless a Safe
Harbor is Established by Attachment F (DCGP § VIILH);

7. Public Participation Requirements Create New, Unlimited Opportunity to Challenge,
and Uncertainty for, Local Agency Environmental and Land Use Approvals (§§ ILA.
VL, XII);

'8, Expanded Monitoring Provisions and Requirements (DCGP §§ L 17 and 18;
Attachment B Monitoring and Reporting Program) Are Not Sufficiently Related to
Constituents of Concern and Construction Site Discharges, and Are Extremely Costly
and Burdensome; and
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9. Lack of Grandfathering/Phase-In Provisions Creates Unceﬁainty For Local Agency
Environmental and Land Use Approvals. ‘ ' '

To proactively participate in the adoption of the CGP, the City offers recommendations
for revisions to the General Construction Permit to address each of these legal and policy issves
discussed below.

2 WHILE THE CITY SUPPORTS A RISK-BASED APPROACH TO
CONSTRUCTION SITE WATER QUALITY CONTROL, THE DRAFT
GENERAL PERMIT RISK DETERMINATIONS ARE SKEWED TOWARD A
DETERMINATION OF HIGH RISK, IMPROPERLY INCENTIVIZE ACTIVE
TREATMENT SYSTEMS, FAIL TO RECOGNIZE TRADITIONAL BUT
EFFECTIVE SOURCE CONTROL BMPS, ARE SUBJECT TO CHANGE AND
UNCERTAINTY, AND ARE NOT AMENABLE TO LOCAL AGENCY
ENFORCEMENT (DCGP § VII).

A.  The Risk Determination Worksheets Improperly Categorize a Majority of
Southern California Construction Sites as Risk Levels 3 and 4, and Should be
Revised to Result in a Normal Distribution of Construction Sites Among Risk
Categories, ‘

State Board staff stated in the Workshops that it developed the Risk Determination
approach and Worksheets to reflect a relatively normal distribution of construction sites among
the four risk categories, generally consistent with a bell curve, and with most sites falling into
Risk Levels 2 and 3. There is nothing inherently wrong with such an approach. The City
supports properly calculated risk associated with constriction site discharges as an appropriate

way to determine which water quality control requirements should apply to a construction site.

- Unfortunately, applying the risk calculation formula set forth in the Worksheets will
result in a “bulging™ curve in the City of Jrvine, and therefore likely throughout regions of
southern California, where climate, precipitation, receiving water and soils conditions are
similar. See PBS&J Technical Memo, pp. 3-4. Within the City of Irvine, risk calculation
- pursuant to the Draft General Permit Worksheets results in risk determinations placing the vast
majority of construction sites in the City of Irvine within Risk Levels 3 an.d 4. 1d.,p. 4. lTl}ese
results are primarily driven by the individual factors considered in the sediment and receiving
water risk Worksheets, including the following: :

* aminimum baseline score assigned to every construction site of 10;

‘¢ predominant soil types and precipitation characteristics in the region
encompassing the City; and

ition i : Permit of discharge “to” 303(d)
n overly broad definition in the Draft Gener:al cha 302
?;;tzd anjcfi sensitive waterbodies to include discharges an unlimited number of
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miles upstream of such sensitive waters, but connected by storm drain pipes or
similar conveyance systems.

Information prepared by URS and submitted in testimony by Dr. Paulsen for CBIA at the
June 4, 2008 hearing regarding the location of watershed for surface waters with Cold or Spawn
beneficial uses similarly indicates that a very large number of construction sites will fall within
Risk Level 4. The Draft General Permit currently defines a higher receiving water risk factor to
construction site discharges occurring anywhere within a watershed iributary to a sensitive
receiving water, regardless of the Jocation of the construction site with respect to the surface
water body, and regardiess of intervening ranoff from other point and nonpoint sources. Asa

result, a large number of “high risk” construction sites can be expected.

State Board staff correctly concluded that only a small minority of truly high risk sites
should have to achieve the additional requirements app icable to Risk Level 4 construction sites.”
But under the current Risk Determination Worksheets, a majority construction sites within the
City of Irvine will be characterized as Risk Level 3 and 4 sites even though a significant number
of the sites that would be Risk Level 4 sites are not truly complex, high risk projects.

The State Board should revise the risk assessment formula to be consistent with State
Board staff’s stated policy intent and goals, and EPA’s approach to including median risk
discharges within general permits. Such revisions should create a true beil curve such that the
majority of sites, including sites in the City of Irvine and similarly situated regions, fall into Risk
Level 2 and Risk Level 3, As State Board staff concedes, only a minority of construction sites
should fall under Risk Level 4.

B. The Risk Determination Worksheets Improperly Incentivize Advanced
- Treatment Systems (“ATS”). :

The Draft General Permit encourages implementation of Active Treatment Systems
(“ATS”) by crediting sites that use ATS. However, this treatment technology and operating
procedures and guidelines for its environmentally safe use have not been properly established in
California. The Draft General Permit fails to provide substantial evidence to support adoption of
provisions that encourage implementation of ATS.

Test applications of the risk assessment formulas indicate that the Draft General Permit
results in a substantial incentive to use of ATS in order to reduce receiving water risk.8 If ATS is
used, runoff discharged from construction sites must meet an NEL of 10 Nephelometric
Turbidity Units (“NTU™) (which is extremely clear water) for daily average or 20 NTU for single

7 EPA takes a the same view with respect to geperal permits: “The individual permit is most often used for
complex projects and/or projects in sensitive watersheds.” 69 Fed. Reg. 22,472, 22 474 (April 26, 2004).

8  Asnoted by Dr. Susan Paulsen in testimony before the State Board at the June 4 hearing, because ATS controls
construction site sediment production, rather than receiving water characteristics, any use of ATS factored into
the.risk assessment worksheets is more properly considered under the sediment risk, rather than the receiving
water risk worksheet. ‘ :
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samples. DCGP § IV.B. In all other cases, an NEL of 1000 NTU applies to the discharge, which
is relatively high, but is lower than background sediment levels in many watersheds in southern
California where flows are both relatively high in Total Suspended Solids (“TSS”) and turbidly
concentrations due to the alluvial nature of the region’s stream systems. Flow Science AT/NEL
Report, Chapters 3 and 4.

In light of this technical information, Draft General Permit conditions that encourage the
use of ATS systems are not supported by substantial evidence and may have adverse water
quality impacts of ATS on receiving water systems, particularly in those systems where sediment
is playing a valuable ecological role. Flow Science AL/NEL Report, Chapter 6. The potential
for ATS discharges to cause environmental harm is substantial for a number of reasons,
including the potential toxicity of the ATS effiuent, and the excessive reduction of sediment
loads and concentrations in ATS effluent to a level much lower than background, and
consequently damaging to receiving waters. Flow Science AL/NEL Report, Chapter 7; see also
Blue Ribbon Panel Report (discussing serious concerns regarding the ATS treatment process that
must be addressed before implementation of ATS or NELs). o : '

I ATS is going to be encouraged under the Draft Generat Permit, then the State Board
needs to put in place clear guidelines for dischargers to ensure that the technology is used in a
manner that is protective of receiving water quality, including guidelines for calculating NELs
that are appropriate based on receiving water conditions.? Further, if the State Board has
determined that the use of ATS systems should be encouraged, then the State Board needs to
~ take the time to thoroughly study the use of sach systems and put in place guidelines for ATS.
operation and use, and establish a protocol for residual testing of ATS effluent to minimize
accidental discharge of any toxic treatment chemicals. For example, the states of Washington
and Oregon have in place programs to evaluate ATS systems and have specific, approved
chemicals that can be used in the systems. Geosyntec ATS Report, Chapters 2 and 7.

C.  The Risk Determination Worksheets Fail to Recognize Traditional, Effective
Source Control BMPs, - ' '

At the workshops held in May 2008, State Board staff stated that one of its major
objectives in proposing the risk-based approach is to incentivize full implementation of
construction BMPs to lower the risks to water quality posed by construction storm water
discharges. The City supports this goal 50 long as the Draft General Permit incentivizes good,
implementable BMPs and combinations of BMPs, Traditional sediment control, erosion contro],
runoff control and non-storm water management control BMPs will improve water quality in a.
cost-effective manner consistent with the legal standard governing water quatity control for the
primarily conventional pollutants (e.g., sediment, suspended sediment, turbidity, and pH), and

9 33uscCs 1314(b)(@)B) (consider treatment processes employed); Cal. Water Code §§ 1_3263(a),
13241(c)consider water quality conditions that can be reasonably achieved through coordinated controls); 33

U.S.C. § 1314(b)(4)(B) (consider environmental impacts). See Citizens anl Council and Kenruqky
" Resources Council v. United States EFA, 447 F. 3d 879 , 900-902 (6th Cir, 2006).
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occasional toxic and non-conventional pollutants (e.g., certain non-visible pollutants) associated
with construction sites. As discussed in more detail below, the legal standard governing BMPs
for conventional poliutants is Best Conventional Technology (“BCT"), and for BMPs for non-
conventional pollutants is Best Available Technology (“BAT”).10 Unfortunately the Draft
General Permit, and particularly the risk assessment process, fails to provide incentives or
«credits” for planning, implementing and improving traditional source control BMPs that meet
BAT/BCT standards.

. Under the Risk Determination Worksheets, Attachinent A , as confirmed in the May 2007
Workshops, there are only two types of practices available to reduce risks: (1) deployment of
ATS, 11 which results in credits under the Receiving Water Risk Factor Worksheet, and
(2) avoidance of all grading during the rainy season, which reduces the “R” factor under the
Sediment Risk Factor Worksheet. The risk assessment formula does not recognize the
reductions in water quality risks achieved by appropriate traditional BMPs-and BMP
combinations, and does not contain any incentive to improve source control BMPs or to deploy
enhanced types and combinations of source control BMPs. ' _

Experience has shown, and experts have submitted substantial evidence to the State
Board that BMPs can be highly effective at reducing risks to water quality when properly
designed and implemented. Construction Building Industry Association, Technical Issues
Memovandum: Comments on National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges Associated With Construction and Land
Disturbance Activities (May 8, 2007)(“CBIA 2007 Technical Issues Memo”), pp- 35-37 and
Appendix D.12 Federal law recognizes that source control BMPs are the appropriate treatment
approach for controlling pollutants in construction site runoff.!3

 Therefore, the State Board should revise the Risk Détermination approach to recogmize, :
credit, and incentivize planning, implementation and improvement of traditional source control i
BMPs . '

As a result of the Draft General Permit’s unnecessarily rigid choice between ATSanda
rainy season grading ban, those construction sites that cannot implement ATS must avoid ‘
grading during the rainy season as the only other recognized way 10 reduce a site’s risk under the
Draft General Permit. - There are significant technical issues associated with ATS that the State
Board has yet to address. See Section 2.B below. ‘Given those technical issues, many
construction sites will not be able to employ ATS, and will be required to eliminate all grading to
reduce risk, though a combination of effective source control BMPs can and will much more

10 33 U.S.C. §§ 1314()4); 1317()(1) - :
11 Discussed infra, Section 2.B. o |

12 The CBIA 2007 Technical Issues Memo is hereby incorporated herein by reference.
13 See citations in footnote 2, supra. '
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cost-effectively reduce water quality risk. The Draft General Permit should be revised to include
credit for appropriate implementation of source control BMPs, :

D Risk Determinations Are Subject to Change and Uncertainty, )

Unintended and unanticipated consequences can result from all novel approaches. The

changing site or receiving water conditions as the construction phase progresses, Risk factors
could change due to changes in-soils conditions on site (as various areas of the project site are
cither distarbed or “capped” with impervious surface, or due to unforeseen off-site circumstances
beyond the control of construction operators, such as fire, flood, or carthquake, which alter the
hydrology of the area, or due to the listing of a receiving water, which changes sensitivity of a
receiving water. There is no guidance in the Draft General Permit explaining when or how to
conduct a revision to the Risk Determination. The implication that the Risk Determination must
be updated, combined with the absence of guidance with respect to when and if updates are
appropriate, creates a compliance trap that should be eliminated from the Draft General Permit.

To eliminate the compliance trap and uncertainty for projects associated with updated
risk Determinations, the City recommends amendment of the Draft General Permit to provide
that once the Risk Determination is properly prepared, there should be no duty to update the Risk
Assessment or Determination, except in response to notification by the Regional Board that an
updated Risk Assessment and Determination should be prepared to respond to off-site,
unforeseen circumstances. In the case of such a notification, the operator should have a
reasonable period of time (e.g., 60 days) to update the Risk Assessment and Determination, and
to adjust BMPs and the site SWPPP. The natare of BMPs and the primary purpose of the
SWPPP is to create a flexible plan that addresses discharge conditions as they change on the
construction site over time, due to changes in climate pattemns, precipitation patterns, stage of
construction, site conditions, and run-on conditions. The Draft General Permit should be revised
to acknowledge and affirm that adjustments in the SWPPP and deployed BMPs are the generally
appropriate response to changing conditions affecting a construction site, rather tha:; continual
updates to the Risk Determination and the related change in regulatory scheme apphcable_tp the
construction site. Changes in the Risk Determination therefore should only be necessary in the
most unusual of circumstances as determined in the discretion of the Regional Board.

E. The Risk Assessment and Determination Approach is Not Amenable to
Enforcement by Local Agencies. :

: - ised in its train Regional Board Staff and
- State Board staff has promised in its workshops to . -
municipalities with respect to implementation and enforcement of the new risk-based permitting

standards. But staff has indicated that the training will come after _the new General Co_nstftuction
Permit (“éGP”) is ultimately adopted and becomes effective. Regional Board MS4@ permi
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conditions require local government co-permittees to enforce the provisions of the CGP. The
current risk-based approach is complex, and will saddle cities and other local governmental
entities with extraordinary new respobsibilities for compliance monitoring and enforcement
driven by Risk Assessments and Risk Determinations that are complex and can yield a variety of
“correct” results due to a numbser of factors, including:

=  The Complex formula in the Risk Determination Work Sheets is not exactly suited
“for it purpose;

"= The formula utilizes 2 number of different variables set forth in the Sediment and i
Receiving Water Work Sheets that are difficult to find or calculate; ' B

s There is a large number of potentiaily appropriate values for each different variable.
(e.g., R, LS, K), including site specific values, constants drawn from literature and
websites, areal ratios, etc.); .

- = Vague Draft General Permit provisions governing requirements to update Risk
Assessments and Determinations; and '

‘= No Draft General Permit provisions give guidance to operators regarding proper

' resolution of these issues for operators or for those agencies with anticipated or MS4
Permit randated enforcement responsibilities to assure proper coverage of operators
under the CGP.

Most, if not all, MS4 Permit conditions, in some cases improperly, delegate at least some
level of state enforcement responsibilities for the CGP to local government co-permittees.14 For |
example, MS4 Permits generally require local agencies to assure that all construction operators 3
within their jurisdiction obtain valid coverage under the CGP, and many require at least some
Jevel of municipal enforcement of other CGP provisions. The current risk-based approach will
saddle cities and other local governmental entities with extraordinary new responsibilities for
determining whether operators have properly executed 2 complex risk assessment formula and
have obtained valid coverage under the CGP, as well as some additional major new compliance
and monitoring enforcement responsibilities. The application of new risk-based compliance
obligations immediately for new projects, with no phase-in period to allow local governments

14 Under federal law, water quality enforcement authority and dutics established by the Clean Water Act have ;

been delegated to the State Board and Regional Boards in accordance with the California Water Code. EPA ' T
" Memorandum of Understanding, dated May 1973, 39 Fed. Reg. 26,061 (1973), amended October 1989; 54 Fed. ‘

Reg, 40664 (October 3, 1989). The California Water Code grants enforcement authority and duties only to the 1
State Board and Regional Boards. See Cal. Water Code § 13300 et. seq.; Cal Water Code § 13329.25 et. seq. !
No witer quality enforcement authority or duties are granted to municipalities under state o federal law, and
Government Code § 53091 expressly limits the us¢ of local agency land use related authority for purposes
relaxedtosupplyandtreaunenmfmter. As a result, to the extentthattthS4PermitmandaJ:mthatlocal

agencies must enforce water quality CGP requirements, those provisions are improper under State and Federal

law. : ‘
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time to train staff on the new requirements, compounds the issues arising from that improper
delegation. The Draft General Permit should be amended to set forth a phase-in period for the
risk-based permitting approach that is sufficient to allow the State Board to complete no-cost or
low-cost training for municipalities, as well as to set forth a clear commitment by the State

. Board to provide that training within the phase-in period. '

The training should take the form of skills-based, hands-on workshops where local
government and Regional Board staff will be required to use the Worksheet under a variety of
common scenarios to compute the required risk-assessments, and compare their results with
those State Board staff anticipated. Such training could also be used to spot ambiguities and
surprises in the process, thus allowing State Board staff to refine the Worksheet and/or the
instructions for its proper use before it is released for real-world application.

F. Retommend'at_ions.

A properly calculated risk-based approach is an appropriate way to determine the most
appropriate water quality control requirements for a construction site. However, before it is
implemented: : :

* The calculation of risk should be reformulated to accurately characterize the risk
associated with storm water discharges from typical southern California construction
sites, resulting in staff’s anticipated bell curve in which the majority of construction

- sites fall under the mid-range of risk. '

* The risk-based approach and risk assessment formnlas should be reviséd should
encourage and provide credits for use of enhanced BMPs, rather than rewarding only
ATS or wet season grading bans.15

* The State Board should revise the Draft General Permit to carefully limit and
specifically identify anticipated local agency enforcement responsibilities to avoid |
improper delegation of water quality enforcement authority and duties. i

* The State Board should provide for a phase-in period sufficient to aliow mandatory
skills training related to all CGP provisions that the State Board identifies for
‘potential local agency enforcement, for both MS4 co-permittees and Regional Board
staff before the effective date of the new requirements, and the State Board should
commit in the Draft General Permit to offer and fund that training,

* Finally, unintended consequences should be anticipated and addressed to the
maximum extent practicable prior to the effective date, and the process should be
reviewed and refined at a set time affer it becomes effective.

15 The California Building Industry already described a sensible approach to incentivizing the use of enhanced - E
BMPs in its Legal and Policy Comment letter dated May 8, 2007 on the PCGP, already in the administrative
record for the Draft General Permit. We hereby incorporate those recommendations by reference.
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3. EXCLUSIONS FROM PERMIT COVERAGE REQUIRE INDIVIDUAL
PERMITTING FOR A LARGE NUMBER OF PROJECTS (DCGP § 1.32 AND
TL.A).

A, Exclusion of a Large Number of Category 4 “High Risk” Sites. '

The formula in the proposed Risk Determination Work Sheets for determining the water
quality risks associated with a construction site is likely to result in exclusion from CGP
coverage of, and a mandate to obtain new individual permits (“IPs™) for a significant pumber of
construction storm water dischargers.

State Board staff stated in the May 2008 Workshops that it has assumed that the
construction sites are pormally distributed among risk levels in accordance with a standard bell
curve, and that the numbet of risk level 4 sites is vey small because risk level 4 sites are o
“outliers.” As discussed above in Section 1.A., the majority of sites in the City are not pormally
distributed among risk levels, but instead the majority of sites are Risk Level 3 and 4 sites.
However, if 2 normat risk level distribution is assumed, currently, there are approximately
20,000 permittees throughout the State. PBS&I T ical Memo, p. 2. Even if only 12% are
Risk Level 4 (reflecting 2 normal distribution between one and two standard deviations), over
2,400 individual permits would still have to be issued by the Regional Boards under the
conditions of the Draft General Permit, and all IPs would have to be obtained in the 100-day

phase-in period for existing construction sites, which commences upon adoption of the CGP. Id.

factors that drive that determination, including the number of sensitive waters within a
jurisdiction, including waters subject to 303(d) listings and TMDLs, which have historically
increased over time. PBS&J Technical Memo, Figure 1, p. 3. As discussed below, the exclusion
of such a substantial number of construction sites from CGP coverage is inappropriate as 2
matter of law and policy. Indeed, the IPs needed just for existing, permitted construction sites to
continue work will undoubtedly create adverse administrative and economic burdens for the
Regional Boards, Cities tasked with responsibility for requiring that operators obtain valid CGP
before commencing construction, and the regulated community.

B.  Exclusion of Construction Projects That Discharge to Isolated Waters of The
State. - '

 There is potentially a large number of construction sites that discharge to isolated waters
of the state, but not to waters of the U.S. Under the Draft General Permit, discharges to waters
of the state will no longer authorized to obtain coverage under the CGP, thus further increasing
the IP mandate. (DCGP, §32,p.8.) As the Draft General Permit is currently written, if any
construction site discharges in whole or in part to waters of the state that are not within Army
Corps of Engineers (“ACOE") jurisdiction, then those discharges to waters of the state ar¢ not
covered by the Permit, and an operator needs an IP for those discharges. This limitation is
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contrary to law and .policy, and further increases the nomber of IPs required, thereby increasing
adverse administrative and €conomic impacts on Regional Board, Cities, and operators,

C. Broad Exclusion of Such a Combined Group of Construction Projects Is
Contrary to Legal Gnidance and Precedent, »

(1) General Permit Coverage.

EPA regulations regarding industrial storm water general permits specify that a general
perp:nit shall be issued to cover one or more categories of discharges within a geographic area,
which may correspond to city, county or state political boundaries. 40 C.F.R. § 122.28(a)(1).
l-"'_un:.her, general permits shall be issued for sources that “[ilnvolve the same or substanﬁauy
similar types of operations; [{] [diischarge the same types of wastes . . . []] [rlequire the same
effluent limitations for] operating conditions [{] [r]equire the same or similar monitoring; and [}

- - - ¢ more appropriately controlled under a general permit than under individyal permits.”
40CFR. § 122.28(a)(2). I the sources within a category of dischargers are subject to water
quality-based limits, the sources in that category shall be subject to the same water quality-based
effluent limits. 40 CF.R. § 122.28(a)(3). These requirements are identical for state NPDES

The federal requirements for promulgating a general permit are echoed in the state
requirements for selting general WDRs under the Porter-Cologne Water Quality Act (“Porter-
Cologne”) section 13263(i). This section provides that the State Board “may prescribe general
waste discharge requirements for a category of discharges if the state board . . . determines
that. .. [f] (1) The discharges are produced by the same or similar operations, [{] (2) The
discharges involve the same or similar types of waste, [{] (3) The discharges require the same or
similar treatments standards, [and] []] (4) The discharges are more appropriately regulated under
general discharge requirements than individual discharge requirements. Water Code § 13263().

General permits are expressly authorized by EPA regulations to cover like discharges
from similar sources. 40 CF.R. § 122.28(a). The purpose of a general permit is to group
sources geographically and by the similarities in their operations, discharges, effluent limitations,
operating conditions and monitoring in a way that allows them to be controlled without resort to
individual permits. 69 Fed, Reg. 22,472, 22,473 (April 26, 2004) (“General permits simplify the
application process for the industry, provide uniform requirements across covered sites, and
reduce administrative workload for the permit authorities.”). This approach further ensures that
all similar permittees are subject to similar regulatory requirements for similar discharges.
Finally, as the State Board has long recognized, “[r]egulgtting many storm water d13charges under
one permit will greatly reduce the otherwise overwhelming administrative burd.en associated 5
with permitting individual storm water discharges.” Fact Sheet for Water Quality Order No. 99-

88-DWQ, p. 2.

i ing i ’ ions that precludes the coverage of
There is nothing in EPA’s Clean Water Act res'gula'nons ! : :
Risk Level 4 construction sites. Further, there is nothing in EPA’s Clean Water Act regulations
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that precludes the issuance of a joint federal NPDES and state water quality CGP. In fact, there
is clear precedent for issuing dual National Pollutant Discharge Elimination System
(“NPDES”)/Waste Discharge Requirements (“WDRs”) - the State Board and Regional Boards
have done this for years both in the context of the CGP but also in other contexts as well. See,
e.g., State Board Water Quality Order 99-08-DWQ.

Contrary to legal guidance and precedent, the Draft General Permit now limits CGP
coverage to sites that are not Risk Level 4 Sites, and that do not discharge, in whole or in part, 0
waters of the state. Due to the overstatement of risk under the current Draft General Permit Risk
Assessment approach, and the similarity in physical characteristics of waters of the state and
Waters of the U.S., the overly broad Draft General Permit exclusion of Construction Sites from
CGP coverage subjects like dischargers, with similar operations, discharges, effluent limitations,
and treatment methods to very different permit requirements. Thus, the State Board should
amend the Draft Generat Permit to eliminate the broad exclusions from coverage for similarly
situated sites. ' ‘

(2) The Complex And Infeasible Coverage Determination For Discharges |
to Waters of The State Should be Eliminated.

Eliminating the opportunity for coverage under the CGP for sites that discharge in whole
or in part to isolated waters of the state generate several additional legal, policy and practical
issues and problems. ' S :

First, it is unclear how a discharger is to determine if an IP is required becaunse some or
all discharges are to waters of the state and therefore not covered by the Permit. The Rapanos
and SWANCC Supreme Court cases exclude from federal ACOE jurisdiction certain tributary
drainages and isolated wetlands that lack a “significant nexus” with “traditionally navigable
waters.” See Rapanos v. United States, 547 U.S. 715 (2006); Solid Waste Agency of Northern
Cook County v. U.S. Army Corps of Engineers [SWANCC], 531 U.S. 159 (2001). Itis very
difficult determine under the rules of those cases exactly what waters are excluded from ACOE
jurisdiction. - :

_Concurrence by the ACOE with jurisdictional delineations involving both federal and
state waters has become a very convoluted and lengthy process. Recently adopted EPA/ACOE
guidelines do not provide clear direction on how to perform a sufficient “significant nexus”
evaluation to determine if particular waters are “isolated” (and therefore not subject to ACOE
jurisdiction), or if they physically, chemically or otherwise exhibit a sufficient physical
“sonnection” to traditionally navigable waters to form a “significant nexus” (therefore becoming
subject to ACOE jurisdiction). See EPA and ACOE, Clean Water Act Jurisdiction Following the
U.S. Supreme Court’s Decision in Rapanos v. United States & Carabell v. United States (June 5,
2007) (noticed at 72 Fed. Reg. 31,824 (June 8, 2007)) (available at :
http://www.cpa. gov/wetlands/guidance/CW. Awaters.html).
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As EPA and ACOE state the “rule” regarding delineation of state versus federal
Jurisdictional waters: ‘

The agencies will assert jurisdiction over the following types of
waters when they have a significant nexus with a traditional
navigable water; (1) non-navigable tributaries that are not
relatively permanent, (2) wetlands adjacent to non-navigable
tributaries that are not relatively permanent, and (3) wetlands
adjacent to, but not directly abutting, a relatively permanent
tributary (e.g., separated from it by uplands, a berm, dike or similar
feature). As described below, the agencies will assess the flow
characteristics and functions of the tributary itself, together with .
the functions performed by any wetlands adjacent to that tributary,

- to determine whether collectively they have a significant nexus
with traditional navigable waters.

14. at p. 7 (footnotes omitted) (emphasis added),

This is a far cry from a bright-line test for Jjurisdiction, and therefore coverage under the
Draft General Permit. Under the Draft General Permit’s exclusion from coverage of projects
discharging to waters of the state, a complex hydrologic and geologic analysis coupled with a
judgment call about the “significance” of any hydrologic connection that is hypothesized to exist
based on a comparison of “functions” between two apparently disconnected water bodies is
required to determine if an NOI and PRDs can appropriately be filed and CGP coverage obtained
for any particular construction site. The complexity of the required analysis creates a :
compliance trap for operators and municipalities responsible for determining that operators
obtain coverage prior to beginning construction activities.

A site operator may believe the site is covered under the CGP because 1ts environmental
consultants “assess the flow characteristics and functions of the tributary itself, together with the
functions performed by any wetlands adjacent to that tributary,” and determine that it discharges -
to a U.S. jurisdictional water, and thus, it can receive coverage, But given the complex
assessment of “the flow characteristics and functions of the tributary itself, together with the
functions performed by any wetlands adjacent to that tribatary” used by regulators, others may
subsequently determine that some discharges entered isolated waters of the state that were not
covered by the CGP and challenge the project’s coverage, res;ﬂtirlxg :in a k:sli of ct?lvemge;r 11:: o

i tive enforcement liability. Municipalities clearly do not have the reso
Egsttel?: :ﬁg :‘)entf; iose projects d.ischargin;y 100% to waters of the U.S. claim coverage under the

CGP, thus creating enforcement issues for local agencies.

Consistent with legal guidance and precedent, the State Board should amer}d the Dr_a}ftance
General Permit to eliminate the current broad exclusions from coverage and resulting comp

trap.
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D. The Draft General Permit Generates Adverse Administrative And Economic
Burdens For The Regional Boards, Cities Tasked With Responsibility For
Requiring That Operators Obtain Valid CGP Before Commencing
Construction, And For The Regulated Community.

State Board staff stated in the May 2008 Workshops on the Draft General Permit that it
has not fully assessed the number of Risk Level 4 sites or sites discharging to waters of the state
that would be subject to IPs. The Draft General Permit contains no express assessment or

~ consideration of impacts of new IP requirements on Regional Boards or the regulated
community. Further, there is no assessment of additional resources necessary for the Regional
Boards to properly implement and enforce the increased burden of issuing a considerable number
of new IPs. Due to underfunding, the Regional Boards are incapable of keeping pace with the
existing volume of IP applications, since it often takes multiple years for the Regional Boards to
issue IPs.16 If the Risk Determination Worksheets are not revised to accurately reflect the risk
levels of southern California constraction sites, the Regional Boards will be subject to a sudden
and unprecedented increase in applications for IPs, and the added strain on Regional Board
resources will inevitably divert funding and resources from other services to attend to all the new
IP applications. . g : .

Thus, the current limits in the Draft General Permit’s coverage defeat the purpose ofa
general permit—that is to cover like discharges in a uniform manner, thereby effectively
regulating to protect or improve water quality while reducing the costs of administration and
compliance. Section 3.D., supra. Instead, requiring such a large number of construction sites to
obtain IPs will result in increased administrative costs and burdens for regulators, and increased
costs and delays for the regulated community. Because there is no phase-in period provided for
application of these requirements for IP coverage to new sites, and there is only a 100-day phase-
in period for application of IP projects to existing sites, certain construction projects that either
are “caught” by adoption of the CGP on the eve of commencing construction, or that are covered
by the current CGP at the time the new permit is adopted will suddenty need to seek IPs.
Construction will have to halt at these sites for months or years while they plod through the IP
process. This delay would serve no water quality purposes, but will result in adverse economic
consequences, which have not been, but should be evaluated. See Dr. David Sunding, Economic

Impacts of the Proposed Construction General Permit for Regulation aof Stormwater
Presentation (June 4, 2008), presented on behalf of the California Building Industry Association
at the June 4, 2008 State Board hearing on the Draft General Permit; Berkley Economic Analysis
of the SWRCB Proposed Construction General Permit (April 2, 2008).

_ Given the significance of the administrative and economic burden, the State Board should
evaluate the economic consequences of adopting broad exclusions to CGP permit coverage. As

16 Asof 1991, EPA estimated that it took approximately 60 hours just to complete the IP application. EPA,
G!:idanoe Manual for the Preparation of NPDES Permit Applications for Storm Water Discharges Associated
mth.Ir.:dustriaI Activity (April 1991). Thus, this new requirement will impose considerable additional
administrative costs on local governments undertaking construction prajects.
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discussed more fully below, in deciding whether to impose new BCT effiuent limitations on a
category of industrial sources, EPA uses its “BCT methodology.” As EPA notes in its BCT
Guidelines, “the BCT methodology answers the question of whether it is ‘cost-reasonable’ for
industry to contro! conventional pollutants at a level more stringent than BPT effluent limitations
already require.” Best Conventional Pollutant Control Technology; Effluent Limitations '
Guidelines, 51 Fed. Reg. 24,974 (I uly 9, 1986) (“BCT Guidelines™); see also EPA, BCT Cost
Test Guidance, (September 1980) (explaining EPA’s methodology for the development of BCT
limitations using the cost benefit analysis); Notice of Availability of Preliminary 2008 Efftuent
Guidelines Program Plan, 12 Fed. Reg. 61,335, 61,337 (Oct. 30, 2007) (applying the BCT
Guidelines in its review of existing guidelines and pretreatment standards for conventional
pollutants). '

Just as EPA considers the cost-reasonableness of imposing a new technology-based
effluent limit on the regulated community to determine whether to impose the increased cost of
implementing new technologies, the State Board should study and consider the “cost-
reasonableness” of imposing a new approach to coverage of dischargers of storm water that
excludes a large group of operators and dischargers. Without substantial empirical evidence that
the new requirements are cost-reasonable, the State Board should conciude that it would not be
“cost-reasonable” in light of the likely magnitude of the increased administrative and compliance
costs and the lack of evidence that water quality will improve to such an extent as to justify the
Cost. '

To address these legal, policy and practical issues, the State Board should eliminate the
exclusion from permit coverage for projects that discharge in whole or in part to waters of the
~ State, and should provide coverage for all but the most high risk of construction sites, Similarly,
because the Draft General Permit Risk Level 4 determination currently encompasses a much
broader and larger range of construction Projects that are very similar to projects covered by the
Draft General Permit (rather than those extremely high risk “cutliers”), Risk Level 4
construction sites should not be excluded from CGP coverage.

4. THE DRAFT GENERAL PERMIT INCLUDES AN IMPROPER, EXPANSIVE
DEFINTTION OF COMMON PLAN FOR DEVELOPMENT THAT MAY
SUBJECT ALL MUNICIPAL CONSTRUCTION SITES TO CONSTRUCTION

PERMIT COMPLIANCE. -

Based on State Board staff comments in the May 7 Workshop andﬂseCﬁ?th]zl'B- c;f) ;h;ly
i p
Fact Sheet, we are also concerned that the Draft General ?’emut as currently written impr
requires all municipal public works projects to comply with the ?GP, regardlfess of the size of
tﬁg project. As currently drafted all municipal public works projects thflt are 1dent1t;1led in al
. municipal Construction Management Plan or Capital Improvement Project Plan (collectively

i “lar lan of development,” even when such
“CIPPs” ar to be considered part of a “larger p N W .
pSonPecfs ;r?g:t yet designed, planned or funded, or are unrelated to other municipal public

works projects. The result is that each and every public works project will be subject to the |
. CGP. ' :
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EPA did not intend such a result when it promulgated the regulations for storm water
discharges, or else it would have simply imposed the same requirements for all municipat
construction sites. See, e.g., 40 CFR. § 122.26(b)(15). Absent clear regulatory ot statutory
~ language mandating inclusion, the Draft General Permit should not require municipalities to
obtain coverage for all public projects on the basis of speculative and unfunded projects included
in CIPPs. For public sector projects (which may include municipal, state, federal, or institutional
projects) most dischargers have created interpretations of a “common plan of development” that
look to the completion of project-related environmental review documentation and con
documentation, and secure funding sources {0 define projects that are reasonably likely to
proceed and that are therefore appropriately included in common plans of development.

“The definition of “projects” that are subject o the Draft General Permit is improper and
over-inclusive, and should be eliminated revised to be consistent with controiling law and

practice.

5.  EFFLUENT LIMITATIONS, INCLUDING NUMERIC EFFLUENT
. LIMTTATIONS, NUMERIC ACTION LEVELS, AND VOLUME/FLOW
REDUCTION REQUIREMENTS ARE NOT PROPERLY ESTABLISHED
BAT/BCT NUMERIC EFFLUENT LIMITS, EFFLUENT LIMITS, OR WASTE.
DISCHARGE REQUIREMENTS (DCGP §§IV, V, VLS, vi).

A.  Legal Requirements For Setting Technology-Based Effluent Limitations.

There are specific legal requirements applicable to the setting of general permit numeric

and narrative effluent limits in industrial storm water discharge permits under federal and State

- law. These legal requirements ensure that the admittedly broad discretion that water guality
regulators have in setting permit numeric and narrative effluent limits and conditions is exercised
in a thorough and appropriate manner, taking all required factors into consideration before
determining applicable discharge permit requirements. Despite arguments to the contrary
presented by other stakeholders, there are no “short-cuts” that allow EPA and State
Administrators (like the State Board) to set permit limitations while avoiding the careful and
thorough collection, consideration and balancing of relevant technical, monitoring and
performance data, economic analysis, and other required information as specified by law. When
setting permit limitations, assuring that discretion is exercised in accordance with the procedures
and considering the evidence and factors mandated by federal and state law is critical to properly
regulating water quality of discharges from entire industry groups, in this case the construction
industry, made up of literally hundreds of thousands of agencies, businesses, organizations and
individuals.

When data and information is difficult to obtain, it is tempting to resort to short-cuts. For
example, Lawyers for Clean Water suggested in the June 4, 2008 hearing, that it would be-
appropriate for the State Board to use a short-cut to set a the Best Available Technology
Economically Achievable (“BAT™) effinent limitation for sediment. Lawyers for Clean Water
~ suggested the turbidity value 25 NTU as the effluent limit because, it claims, a particular
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technology that has been used to treat a specific discharge to the Santa Monica Bay has been able
to meet 25 NTU. Lawyers for Clean Water assert that becanse this value is achieved for one
discharge stream by one particular existing technology, that technology is the best available
technology, and the value is the appropriate BAT effluent limit. They went on to assert that the
value is an appropriate BAT limit becanse data in Washington State indicates that the value can
be achieved consistently. But when regulating an industry, that short-cut approach to setting a
sediment effluent limit is neither appropriate regulatory policy, nor legally permissible.

- Instead, as discussed in detail below, it is first important to recognize that state and
federal law require effluent limits for conventional pollutants that meet Best Conventional
Poltution Control Technology (“BCT”) standards, not BAT standards, Further, it is critical to
the proper exercise of regulatory discretion to recognize that state and federal law set a process
that assures regulators consider all required information, including: all potentially appropriate
and available treatment technologies, their relative treatment capabilities (e.g., the effluent values
that all the different technologies produce), the relative need for the level of treatment they-
provide to protect beneficial uses of local receiving waters, and the economic impact on the
regulated industry of setting permit limitations that, directly or indirectly (by prescribing a
‘numeric limit) would reguire the hundreds of thousands of dischargers in the industrial group to
use of certain kinds of available treatment technology to achieve the permit limitation or
condition. As a matter of law and policy, this careful process of considering required
information cannot be short-cut—rnot by using an effluent value achieved by one type of
technology, or an effluent limit from another state, or even by making the process easier and
reducing the information that must be collected or considered. Until or unless the process of
considering all required information is undertaken, documented, and completed by regulators at
* least once, for example in sefting effluent limitation guidelines that later guide regulators in
setting limits for certain types of industries and pollutants, shorter or simpler processes requiring
collection and consideration of léss technical, monitoring and economic data and information are
not available by law.

More specifically, mglﬂatory agencies establishing permit-specific effluent limitations
must consider federal Clean Water Act and California Water Code procedures and requirements
- applicable to determining: '

1. The proper role of Best Professional Judgment (“BPJ) in setting permit conditions;

2. Effluent limitations that are appropriate under, and in compliance with BAT water
quality control standards for non-conventional and toxic pollutants, and BCT water

quality control standards for conventional pollutants ; and/or

-3, Effluent limitations and/or waste discharge requirements, that are ap_propriaxe I,J,]_]der,
and in compliance with California Water Code section 13241 (“Section 132417).

284750_94doc
LOS ANGELES

SAN FRANGISCO ORANGE COUNTY SACGRAMENTO WASHINGTON, D.C.VIRGINIA AUSTIN SEATTLE




NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

Mr. Mike Loving
June 11, 2008
Page 23

- B. The State Board May Not Use Best Professional Judgment (“BPJ”) in Place
of an Appropriate and Rigorous BAT/BCT Analysis.

. The Fact Sheet states Regional Board staff applied Best Professional Judgment to set the
Action Levels (“ALs”) and Numeric Effluent Limits (“NELs”) for, among other things,
conventional pollutants such as sediment pH. Fact Sheet, pp- 50-52.17 However, using BPJ in
the absence of adopted effluent limitation guidelines for the particular industry and without
conducting a full anatysis of all information as required by BAT/BCT guidelines is simply a best
guess, and confravencs the Clean Water Act and regulations requiring detailed consideration and
balancing of all required data and information in setting effluent limitations.

_When setting NELs, EPA typically first conducts BAT/BCT analysis for an entire
category of industrial dischargers in order to develop effluent limitation guidelines for the
category. 33 US.C. § 1314(0)(2)B), (3)(B). The BAT/BCT process follows rigorous process
steps, which involve soliciting information from the regulated community, expert studies, and an
evaluation of the collected data.18 Id.: see also 69 Fed. Reg. 22,472, 22 A75 (April 26, 2004); 51
Fed. Reg. 24,974 (July 9, 1986). Once EPA has developed the effluent limitation guidelines for
an industrial category, it then uses those guidelines to set effluent limitations in specific permits
requested by dischargers within the industrial category. 40 CFR. § 122.2 (defining “effluent
Timitations guidelines” as “a regulation published by the Administrator under section 304(b) of
Clean Water Act to adopt or revise ‘effluent limitations.””) ' '

Best Professional Judgment is a legal term of art that describes the exercise of discretion
that EPA (or the state acting under federal authority—in this case the State Board) may use when
writing an individual permit under two circumstances: (1) where the agency has not yet adopted
industry-wide pollution control standards applicable to the facility and the discharge at issue, or
(2) where existing performance in am industry is inadequate. See 33 U.S.C. § 1342(a)(1)(B); 40
CFR.§1253(c)(2). In Natural Resources Defense Council, Inc. v. United States EPA, 859
F.2d 156, 199 (D.C. Cir. 1988), the D.C. Circuit Court of Appeals explained that “BPJ limits
constitute case-specific determinations of the appropriate technology-based effluent limitations
for a particular point source. In what EPA characterizes as a “mini-guideline” process, the

rmit writer [exercising BPJ], after full consideration of the factors set forth in Clean Water Act
§ 304(b),33US.LC. § 1314(b), which are the same factors used in establishing effluent
guidelines, establishes the permit conditions “necessary to catry out the provisions of [the Clean
Water Act]. 33 U.S.C. § 1342(a)(1) (emphasis added).”

17 The Fact Sheet also states that staff has considered the Clean Water Act cost-effectiveness of the ALs and NELs.
it included in the Draft General Permit. Compare PCGP Fact Sheet, p. 37 with DCGP Fact Sheet, pp. 50-52.
However, as demonstrated below, the BAT/BCT analysis and “balancing” has not been performedin
accordance with federal requirements, and similarly “cost estimates” considered by staff do not constitute the
rigorous, fact-based analysis of economic impacts and cost-effectiveness requited by the Clean Water Act and
Porter-Cologne.

18 This process is described in detail in the following section that treats the proper method for establishing TBELs.
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Where the agency has not yet adopted industry-wide pollution control standards
applicable to the facility and the discharge at issue, in case after case, U.S. Circuit Courts of
Appeals have concluded that EPA may use BPJ to base a BAT/BCT determination upon
technology transferred from a different industrial category, but only on a permit-by-permit basis
— not in a general permit that regulates and entire industry, and not as a short cut to promulgating
industry-wide pollutant control standards or guidelines. See, e.g., National Resources Defense
Council v. United States EPA; 863 F.2d 1420, 1425 (9th Cir. 1988); Natural Resources Defense

The Fact Sheet appears to suggest that the State Board may use BPJ in a manner more
akin to use of a best educated guess to establish pollutant control measures and effluent limits in
the CGP without having to collect or analyze all the detailed data required for BAT/BCT

analysis. Fact Sheet, pp. 50-52 (stating that now the State Board need not consider the federal
BAT/BCT factors to exercise its BPJ). .

In circumstances involving the issuance of a general industrial storm water permit
without the benefit of adopted effluent limitation' guidelines, the exercise of BPJ must, under
federal law, be performed as if the re gulator were adopting effluent limitation guidelines, and the

regulator must perform a BAT/BCT analysis. That is, the regulator seeking to set permit

determine if it should be adopted. Thus, even if there are no effluent guidelines, the data and the
analysis used to set effluent Iimits in a permit must meet the same federal BAT/BCT
requirements that would otherwise apply to issuance of effluent limitation guidelines. 7d.

After BAT/BCT analysis for a category of industrial discharges has been performed, and
resulting effluent limitation guidelines are set, then BPJ may be used in the context of the
adopted effluent limitation guidelines in a less rigorous way to determine the actual effluent
limits in specific permits. But it is critical to note that in this type of exercise of BPJ, the more
rigorous BAT/BCT analysis has already been Ppetformed, and effluent limitation guidelines have
been adopted, thus, the guidelines inform the case-by-case determination of permit-specific
effluent limitations. Under these circumstances, the regualator may use BPJ to apply, on a case- ’
by-case, permit-specific basis, the information from the previously pe_rfonne.d BAT/BCT
analysis and adopted effluent limitations guidelines for a catcgor}f of 11.1dustnal (;hschargcs to
determine the appropriate effiuent limitations to include in a specific discharger’s permit.

Conversely, where BAT/BCT analysis has not been carried out for a category of _
dischargers, and no resulting effluent limitation guidelines have been set, BPJ cannot be used to
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set effluent limits in general permits for a specific category of industrial dischargers without

performing the BAT/BCT analysis. Instead, for each general permit, the rigorous BAT/BCT

analysis and balancing must be done ina “mini-guidelines” process to determine the effluent

limitations that will govern the discharges under the general permit. Natural Resources Defense
* Council, Inc. v. United States EPA, 859 F.2d at 199.

'EPA has not set effluent limitation guidelines for the construction and development
industrial category. After several years of data gathering and analysis pursuant to the
requirements of BAT/BCT, in 2004 EPA gave notice that it would rot set effluent limitation
guidelines for the construction industry. 69 Fed. Reg. 22 472, 22,477-78 (April 26, 2004)
(finding that the extensive empirical data collected and analyzed in the BAT/BCT process
regarding cost estimates and impact on construction jobs showed that the costs to the regulated
community were “simply too high and are disproportionately large when compared to the
incremental loading reductions over the existing program that would be attributable to the
proposed [effluent limitations guideline]”). Notably, in the absence of appropriate data and
information, EPA has adopted and enforces in states without a state water quality program a
federal Construction General NPDES Permit (the “federal CGP”). Based on the high costs, and
the absence of other types of data and information required to establish an effluent limitations
guideline for the constraction and development industry, the federal CGP has and continues 0
mandate an exclusively BMP-based approach to regulation of discharge water quality for
constriction sites. :

Most recently, EPA has renewed its existing federal CGP for two years while it
completes the process of establishing what will be the Effluent Limitations Guideline for the
Construction and Development Industry (“C&D Rule”). EPA, Proposed 2008 EPA Construction
General Permit Questions and Answers (May 15, 2008)73 Fed. Reg. 28454 (stating that the new
effluent limitation guidelines should be in draft form sometime in 2008). EPA noted in renewing
the federal CGP that renewal, rather than revision and re-issuance of the permit is appropriate
because if it attempted to revise and re-issue the permit, the resulting federal CGP would haveto
“approximate the requirements of the new C&D Rule and incorporate such limits into a new - o
CGP, [and] such a permit would presuppose the outcome of the C&D rule.” 73 Fed. Reg. 28454, :
28457. In short, EPA recognizes in its notice that to adopt the federal CGP in the absence of a
C&D Rule requires the same sort of analysis to determine effluent limits that would be done to
issue the C&D Rule itself. -

Neither EPA nor the State Board has adopted effluent limitation guidelines for the
construction and development industry. Without any guidelines, however, there is no established
framework adopted pursuant to a rigorous BAT/BCT analysis to guide the determination of
appropriate CGP effluent limitations for the construction industry. Therefore, the exercise of

" BPJ to determine the effiuent limitations of the CGP must proceed purstant to a “mini-
guidelines” process by undertaking the careful BAT/BCT analysis of all relevant data and
information as required by federal law. '
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C. Clean Water Act and Porter-Cologne Requirements for Setting BAT/BCT
Effluent Limitations.

In the absence of effluent limitation guidelines, establishing general permit-specific
effluent limitations requires both a rigorous assessment of potential effluent limits in accordance
with specific procedures, and balanci g and consideration of effluent limits in light of several
factors based upon either the BAT or BCT standards, depending on whether the effluent limit is
intended to govern non-conventional and toxic pollutants or conventional pollutants. 33 USC
1314(b)(2)(B); 40 C.F.R. § 125.3(d); 51 Fed. Reg. 24,974 (July 9, 1986).

(1) The Clean Water Act Requires a Process For Rigorous Assessment of
Action Limits And Effluent Limitations.

In order to properly determine what constitutes an appropriate effluent limitation in
‘compliance with BAT and BCT, the State Board must follow a process akin to that followed by
regulatory agencies when setting effluent guidelines. In order to properly conduct a BAT/BCT
analysis, the EPA or the state agency must undertake a process that incorporates the following -
steps in considering and adopting effluent limits. The agency:

~(i) Gathers extensive information on the industry (through questionnaires, wastewater
sampling, literature reviews, and other methods); E

(ii) Performs detailed statistical analyses of this information;
(iii) Develops sets of proposed control options for the industry;

(iv) Estimates the effluent reductions, costs, economic impacts, and environmental
effects of those options;

(v) Shapes the options into a proposed set of limits;

(vi) Explains the proposed limits in a Federal Register publication and additional
supporting documents;

(vil) Reviews comments on the proposed limits; and

(viii) Incorporates those comments into a final regulation (again with considerable
supporting documentation). '

Mark A. Ryan, ed., The Clean Water Act Handbook, p. 24 (2003).

This procedure is an iterative process, that () assures critical and in-depth assessment of
available scientific and technical information regarding pollutant control technologies available
within the regulated industry; (i) provides the factual data necessary for the State Board to
determine if a potential pollutant control technology is “available,” or “feasible” from a
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regulatory perspective considering industrial activities and economic and technical feasibility of
the control technology;19 and (jii) compares the benefits of the control technologies available in
light of receiving water guality conditions, cost-effectiveness, effects on the regulated industry,
effects on the environment, and other applicable factors. A similar process should be followed

here because the state is performing the function of creating industry-wide pollutant control
limitations for the construction industry.

Congress specified the steps that regulators must follow and the factors they must use

when issuing industry-wide pollutant control measures or “[e]ffluent limitation guidelines.” 33 _ ;
U.S.C. § 1314 (b). The initial task is to identify pollutants to be regulated in the industrial v
discharge at issue and determine if they are conventional or nonconventional. Here, pollutants %
from construction activity are primarily convenﬁonal—sedimcnthSSlmrbidity and pH—so BCT !
is the primary methodology that should be used. Once the nature of the pollutants is determined,

the federal statutory scheme stages the regulatory process into three steps: Data collection,

analysis and determination of what, if any, new limits to include in the guidelines or impose an
individual permit. ' v

For conventional pollutants such as turbidity and pH, Congress has specified the
following factors (the “Federal Factors”) that a regulator must consider with respect to each
control measure proposed for an industry pursuant to the BCT standard:

(1) The reasonableness of the relationship betWeen the costs of attaining a reduction in
effiuents and the effluent reduction benefits derived;

(2) The age of equipmentlfaci]iﬁes;'

(3) The treatment process employed;

(4) Engineering aspects of the application of various types of control techniques;
(5) Any industrial process changes requircd'to implement the control measures;
®) Non—wat_ér quality environmental impacts; and

(7) Such other factors as the Administrator (or in this case the Stal:e)20 shall deem
appropriate. ' -

19 A gi‘v?n technology may be ‘flmévai}able” or “infeasible” for many reasons, including economic and technical
;mbﬂlty, and non-water quality environmental impacts. BP Exploration & Oil, Inc. v. United States EPA, 66
Sd 784, 796 _(Gth Cir. 1995) (EPA's determination of an infeasible control measure was appropriately based on

high econoric and non-water quality environmental impacts™).

20 40CFR. §1222.
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33US8.C. § 1314(b}(4)(B); 40 CFR. § 125.3(c); 33 U.S.C. § 1314(b)(2)(B); Best Conventional
Pollutan: Cantrql Technology; Effluent Limitations Guidelines, 51 Fed, Reg. 24,974 (J uly 9,
1986) (“BCT Guidelines™); see also EPA, BCT Cost Test Guidance, (September 1980).

_ Indetermining if a new technology is BCT, EPA first identifies technological options that
provide additional conventional pollution control beyond the current Best Practicable
Technology (“BPT”). 51 Fed. Reg. at 24,976. It then gathers extensive data from the regulated
industry, and conducts or reviews studies regarding the seven factors,

EPA then applies the two part “cost-reasonableness” rule to implement the requirements
of the first factor (i.e., the reasonableness of the relationship between the costs of attaining a
reduction in effluents and the effluent reduction benefits derived). Id, If the proposed new BCT
_technol.ogy “fails” either test, it is not “cost-effective,” and cannot be imposed as BCT for the

The second test is the “industry cost-effectiveness test.” Id. EPA compares the cost per
pound removed by BCT relative to BPT divided by the cost per pound removed by BPT relative
to no ireatment, and compares that to an industry benchmark ratio computed using cost/pound of
removal data from POTWs. Id. If the industry ratio is lower than the POTW benchmark, the
BCT candidate passes the industry cost-effectiveness test, Id. .

To apply the two tests for cost-reasonableness test to storm water permit effluent
limitations, the State Board must first determine in the storm water non-point source context
those traditional source control BMPs that would be equivalent to the medium sized POTW with
advanced treatment, and evaluate the costs to the industry of achieving that level of pollutant
removal. Second, the State Board must determine the cost per pound removed by the new
~ technology required to achieve the effluent ]jmitatioq that is proposed, and compare it to the cost
per pound removals achieved BPT. In sum, the Tequirements of analyzing the first Fn?d;rual -
Factor in the BCT protocol alone requires detailed empmf:al data from the regulate;l in uls:ryj!&S
POTWs, and in-depth comparative economic cost analysis of that data using a set formula.

21 gince pH cannot be quantified in cost per pound removed, EP.A uses maintenance 0:;:1])11 acc;.:iptable mter@ as
an inherent cost of the BCT, and it must be economically achievablé and cost-reasonable. Id.
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demonstrated below, the State Board has not attempted to determine the cost-reasonableness of
imposing the NELs, ALs, or volume reduction and flow control requirements (also referred to in
these Comments as hydromodification control requirements) on construction sites, nor has it
evaluated the other Federal Factors in proposing those effiuent limitations as required by law.

(2) Porter-Cologne Requirements For Setting Effluent Limitations.

Significantly, the federal BAT/BCT process required to promulgate general permit
effluent limits is fully consistent with, and from a practical standpoint subsumes the requirements
for issuance of Waste Discharge Requirements in Sections 13241, 13263 of Porter-Cologne.
EPA recognized the state’s authority to administer the federal NPDES program in reliance upon
ail provisions of the Porter-Cologne Act at the time of granting authorization to the State’s

gram,22 and thus authorized California to administer the NPDES program recognizing that
effluent limits would be imposed using the Section 13241 balancing factors.

. Further, the Clean Water Act recognizes that, in setting BCT permit limits, the State
water quality program Administrator (in this case the State Board) may consider “such other
factors as the Administrator deems appropriatef.I” including the § 13241 balancing requirements,
which in California should be considered when establishing BCT effluent limitations. 33U.5.C.
§ 1314(b)(4XB); 40 C.ER. § 122.2. In sum, the State Board is required to fully consider
proposed effluent limits in light of the many factors specified by state and federal law to arrive at
reasonable and appropriate effluent limitation for general industrial storm water permits.

Tn adopting Porter-Cologne, the legislature expressly stated the Act’s goal: “to attain the
highest water quality which is reasonable, considering all demands being made and to be made -
on those waters, and the total values involved, beneficial and detrimental, economic and social,
tangible and intangible.” Watex Code § 13000 (emphasis added). Inherent in this fundamental
goal is the concept of weighing pollutant control standards and measures in light of the many
competing factors to arrive at a “reasonable” balance. '

Sections 13241 and 13263 set forth the factors that must be considered to achieve the
mandatory balance. These sections require the State Board to consider a number of carefully
prescribed balancing factors whenever fashioning waste discharge requirements. See City of
Burbank v. State Water Resources Control Bd., 35 Cal. 4th 613, 624-28 (2005) (confirming that
the Section 13241 balancing factors must be applied when waste discharge requirements are
established pursuant to Section 13263, except where the agency is merely meeting and not
exceeding non-discretionary, federally-prescribed minimum requirements). The Porter-Cologne
Section 13241 balancing factors are:

1. Past, present, and probable future beneficial uses of water.

22 See, infra. Footnote 14.
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2. !Environmental characteristics of the hydrographic unit under consideration,
including the gquality of water available thereto.

3. Water quality conditions that could reasonably be achieved through the
coordimated control of all factors which affect water quality in the area,

4. Economic considerations.
5. The need for developing housing within the region.

6. The need to develop and use recycled watei'.

() The State Board Has Not Followed Mandatory BCT Protocol to
Determine the Effluent Limitations For Conventional Poliutants.

The F."act Sheet indicates intent to undertake a BCT analysis for conventional pollutants
(pH and turbidity), however, the analysis falls short of meeting the requirements of the Clean
Water Act.

According to the Fact Sheet, “State Water Board staff has used best professional
Jjudgment (BPJ) to set the numeric effluent limitations for pH and turbidity equivalent to BPT
and BCT.” Fact Sheet, p. 50.23 Next, the State Board purports to use the BPT analysis to
determine that for conventional pollutants discharging in construction site storm water, the BPT
analysis results in a determination that BCT is equivalent to BPT for construction industrial

discharges:

Traditionally, BPT effluent limitations are based on the average of
the best performances of facilities within the industry of various
ages, sizes, processes or other common characteristic. Where,
however, existing performance is uniformly inadequate, the
regulatory authority may require higher levels of control than
currently in place in an industrial category if the authqnty
determines that the technology can be practically applied. We
have concluded that there are no applicable performance standards

23 As explained above, this in itself violates the requirements of the Clean Water Act.
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representing a degree of effluent reduction achievable beyond
BPT, and therefore that BCT shail be equivalent to BPT.

Fact Sheet, p. 50.

However, as explained above, where the State Board proposes new, more stringent
effiuent limitations as it is doing here, the State Board first must conduct a survey and analysis of
available BPT treatment technologies (i.e., construction BMPs) and their performance and
treatment capabilities, then comparc that information to effluent reductions that must be achieved
to comply with new, more stringent proposed technology based effluent limits (in this case the
turbidity and pH NELs, the ALs, and the hydromodification control standards) to determine
comparative effluent reductions achievable by the existing technology based effiuent limits
(construction BMPs) relative to the performance the State Board proposes to mandate in
adopting the new effluent limits. This analysis has not, and based on the absence of existing data
regarding treatment capability of construction BMPs and hydromodification control
technologies2* cannot currently be conducted. Next, as discussed above, the State Board would
have to conduct the BCT analysis, and conclude that the proposed new BCT fails the cost-
reasonableness test or is otherwise in appropriate given the other factors. Consequently, the
analysis conducted to date is ins cient to determine under federal law requirements for both
BPT and BCT, '

' Second, the State Board’s characterization of its effluent “methodology” as a .
consideration of BPT fundamentally mischaracterizes what is factually an unprecedented
quantum leap from (a) the iterative BMP-based approach to construction permit technology
based permit limitations, to (z) NELSs, ALs and radical new engineered hydromodification
control standards. While the Fact Sheet states that NELs, for example, are merely a translation
of the narrative BMP-based standards in the cusrent CGP into effluent limits, in fact there isno

data or evidence available to make that translation.

: . In order to properly apply the BPT analysis, the State Board would have to determine that
the NELs of 10 NTU for ATS and 1000 NTU for all other sites that do not opt to use ATS is the
“average of the best performance of facilities within the [same industrial] category that are
similar ages, sizes, processes or other common characteristics.” 69 Fed. Reg. at 22,474;
Chemical Mfrs. Ass'nv. EPA, 82T0F.2d 177 (5th Cir. 1989) (holding, infer alia, that BPT
requires considering the average of the best in the industrial category, not the average of the best
performance within the category using a particular technology.). In order to average the best
performance facilities, the State Board would have to gather data from a representative samples
of construction sites throughout the state and select a group from that list that it determines are

24 Bric Strecker, PE, member of the Blue Ribbon Panel testified at the Sune 4, 2008 hearing that monitoring data
regarding treatment capability of, and pollutant loads and concentrations attainable by implementation of
different types of construction BMPs simply is not currently available, hindering the State Board’s ability to
conduct mandated BPT and BCT anatysis. The Construction Industry Water Quality Coalition proposed in the
June 4, 2008 hearing to conduct the required study to obtain such information for the next CGP renewal cycle.
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“best performers,” and average the performance of those construction sites to determine what the
best practicable control technology currently available is, then set the numeric effluent limits
based on that average,

The State Board has not done that analysis, because it has not gathered the representative
data needed to do so, Similarly, the State Board has not actually performed any comparison of
monitoring data or empirical analysis of expected improvements in water quality, but instead
simply asserts that improvements to water quality have been considered. Other State
Administrators and EPA have nor adopted NELs or engineered hydromodification control
standards as general construction permit effluent limitations for the very reason that BPT .
controls cannot regularly and in all circumstances achieve those efflyent limitations. Blue
Ribbon Panel Report, supra, $6.A. ALs have only been adopted by a few State
Administrators,?S and then after a much more thorough BCT analysis than proposed here. To
propose these types of effluent limitations in the Draft General Permit is to propose new
candidate BCT limitations; it is not merely an incremental improvement to the existing iterative
BMP approach. 51 Fed. Reg. at 24,976 (in analyzing BCT, EPA first identifies technological
options that provide additional conventional pollution control beyond the current BPT ).

Finally, in using its best professional judgment in this instance, the State Board has failed
to conduct required economic or cost reasonable tests to determine the costs to remove pollutants
as necessary to comply with the newly proposed efflyent limitations, and no comparison of those

The Fact Sheet states:

the compliance costs associated with the BPT/BCT numeric
effinent limitations in this permit only differ by the costs required 3
to measure compliance with the NELs when compared to the i
baseline compliance costs to comply with the limitations already

established through EPA regulations and the existing Construction

General Permit. :

We estimate these measurement costs to be approximately $1000
per construction site for the duration of the project. This ,
essentially represents the estimated cost of purchasing {or renting)
monitoring equipment, which are in this case a turbidimeter
(~$600) and a pH meter (~$400).

Fact Sheet, p. 52. .

This assessment depends upon the State Board’s assumption th.at the NELs si_mptly it
translate existing narrative BMP-based effluent limitations into numeric effluent hmlt.a_uons
all traditional source control BMPs can attain for gli storm events and all runoff conditions. '

25 Oregon, Washington, and Georgia General Construction Permits specify Als,
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However, as noted above, there is no empirical evidence or monitoring data establishing current
treatment capabilities of traditional source control BMPs in the record or currently available to
support the State Board’s assumption. Further, there a good deal of evidence in the record,
including conclusions of the Blue Ribbon Panel Report, that no BMPs—not ATS and not
traditional BMPs——can consistently meet the NELs and ALs mandated by the Draft General
Permit for all storm events and runoff conditions, becanse all BMPs, including ATS, are limited
by their design, and flow treatment capacity. Consequently, the conclusion that the NELs merely
translate the treatment capability of traditional source control BMPs for ail storm events is
flawed, creating a corresponding flaw in the cost analysis.

Tn addition, the Fact Sheet assesses only the incremental cost of obtaining the equipment
necessary to conduct monitoring as required to determine compliance with the NELs. Even if
the NELSs merely translated existing traditional BMP treatment capabilities into numeric limits,
consideration solely the costs associated with monitoring equipment to measure compliance with
NELSs is an inadequate analysis of economic impacts of the effluent limitations proposed in the -
Draft General Permit, because it does not take into account a myriad of other costs related to
imposition of the new limits, including increased costs of: SWPPP development, discharge
sampling, visual and pre-rain inspections, receiving water monitoring, and project delay to obtain.
IPs, and to re-design, re-engineer and re-permit projects as necessary to comply with
hydromodification control standards. For instance, Dr. Sunding testified on June 4, 2008 that the
sample costs to use the Draft General Permit’s monitoring at a 5-acre site would be $10,235 for
visual monitoring, and $34,765 for rain event monitoring alone. PBS&J’s analysis estimates that
for a 100-acre residential development, receiving water monitoring alone would range from
$41,700 (Risk Level 1) to $59,328 (Risk Level 4) for the first year. PBS&]J Technical Memo,
p. 18. As aresult, the cost and economic impact analysis conducted for the Draft General Permit
falls well short of Clean Water Act and Porter-Cologne requirements for adoption of new
efftuent limitations. : i

{4) Effluent Limits Are Invalid if All Balancing Factors Are Not
Considered and/or Supported by Evidence in the Administrative i
Record.

_Although the State Board retains considerable discretion in assigning the weight to be

. accorded to the Balancing Factors set forth in 33 U.S.C. § 1314(b) and Porter-Cologne § 13241,
the agency’s decision must be supported by substantial evidence in the administrative record.
Riverkeeper, Inc. v. United States EPA, 475 F.3d 83, 95-96 (2d Cir. 2007) (citation omitted) (“we
measure the regulation against the record developed . . . .”). Full consideration of each of the
Balancing Factors is mandatory. Waterkeeper Alliance, Inc. v. United States EPA, 399 F.3d 486,
498 (2d Cir. 2005) (Court must deem arbitrary and capricious an agency rule where the agency
has relied on factors which Congress has not intended it to consider, entirely failed to consider an @
important aspect of the problem, offered an explanation for its decision that runs counter to the _ )
evidence before the agency, or is so implausible that it could not be ascribed to a difference in
view or the product of agency expertise.) ’
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D. = NELs, ALs, and Volume Reduction Requirements Fail to Comply with
Applicable State and Federal Law Balancing Factors.

(1) The State Board Failed to Consider Balancing Factors in Adopting
NELs.

No evidence has been cited in the Fact Sheet or provided indicating that NELs are the
most appropriate industry-wide effluent limitations based on consideration of the Balancing
Factors applicable to BCT determinations, including, without limitation, treatment capability of
available technologies (discussed above) cost-effectiveness of implementation (discussed above),
water quality benefit, and potential for adverse environmental effects. Available technical
information indicates that NELs are inappropriate industry-wide pollutant control standards in
light of several BCT factors, including the following. See detailed discussion, Technical Memo
§ I

®* Technical information indicates that pH NEL may not be appropriate or beneficial to
receiving waters in light of background rainfall, soils and water quality conditions,
particularly in light of the fact that the NEL was not derived from data that is
tepresentative of background pH conditions throughout the State.26 The background
pH of rainwater and soils varies by region within the State and influences pH levels in
runoff and receiving waters in natural systems.2” Asa result, pH NELs are likely to
be inappropriate industry-wide effluent limitation for many regions of the State due to
the failure to consider regional background conditions prior to promulgating NELs
contrary to the recommendations of the Blue Ribbon Panel. Technical Memo §§ L.1.,
IL.1. and 3.; Blue Ribbon Panel Report, p. 16; Flow Sciences AL/NEL Report.

® Technical information indicates that the turbidity NEL limiting sediment in runoff to
1000 NTU may not be beneficial to receiving waters® and may have adverse
environmental impacts due to the ecological role that sediment plays in the State’s
drainage systems, particularly in more arid and semi-arid areas of the State.”

- Technical Memo §§ 1.3. and IL5: Flow Science AL/NEL Report, Chapters 6 and 7.
Sediment plays an important ecolo gical role not only with respect to geomorphic
channel stability, but is also critical to support of aquatic life in certain naturaily
turbid systems. Jd. For example, in several areas of both northern and southern

26 33yS.C § 1314(b)(4)(A) (consider physical characteristics of pollutants regulated); Cal. Water
Code §§ 13263(a), 13241(b) (consider environmental characteristics of hydrographic unit under
consideration, including influent and Teceiving water quality). .

27 Technical Memo §§ 1., IL1. and 3; Flow Science AL/NEL Report Chapters 4, 5, and 6.
28 Califoria Water Code §§ 13263(a), 13241(b) (consider environmental characteristics of
hydrographic unit under consideration, including water quality).

29 33 U.S.C. § 1314(b)4)B) (consider environmental impacts); Cal, Water Code

- 88 13263(a), 13241(c); see Citizens Coal Council and Kentucky Resources Council v. United States
EPA, 447 F. 3d 879, 900-02 (6th Cir. 2006).
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California, aquatic organisms, including fish, depend upon naturally high turbidity
levels for protection from predators and to support feeding due to the role of sediment
in the food web. Id. A survey of southern California receiving water data for
undisturbed watersheds indicates receiving water turbidity during storm events
routinely exceeds the 1000 NTU: Flow Science AL/NEL Report Chapters 4, 5 and 6. -
Treatment of discharges to comply with the NEL of 1000 NTU will result in sediment
deprivation in certain naturally turbid systems creating not only a violation of the
Draft General Permit Receiving Water Limitation V.4., potential adverse
hydromodification impacts, and potential natrient and predator protection deficiencies
adversely affecting sensitive fish species. Technical Memo §§ 1.3. and IL5; Flow
Science AL/NEL Report Chapter 6. For reasons such as these, the Blue Ribbon Panel
specifically cautioned that sediment NELSs should not be adopted without
consideration of background sediment loads in receiving waters and runoff. Blue
Ribbon Panel Report, pp. 16 and 17. In light of these technical concerns, mandated
statewide and industry-wide compliance with the sediment NEL is not appropriate.

(2)  The State Board Failed to Consider Balancing Factors in Setting ALs.

While the City supports the use of ALs to improve planning and implementation of
BMPs, as for NELs, with respect to ALs, the Fact Sheet did not cite any data to snggest that ALs
can be set for the majority of construction sites in California, and the formula for deriving ALs
ignores certain Balancing Factors that must be considered, including treatment capabilities of
vatious traditional construction BMPs. See Flow Science AL/NEL Report, p. 3,88 1, 3-4. Since
the State Board failed to consider the mandatory Balancing Factors, the Draft General Permit
must expressly assure dischargers that ALs are not effluent limits in disguise, i.e., no violations
can accrue due to exceedances of ALs, and ALs will only be used to drive iterative changes to ,
the SWPPP and construction site BMPs. o ' i

'Further, in the absence or appropriate consideration of the Balancing Factors, the State
Board should change the method prescribed by the Draft General Permit for deriving ALs for
turbidity on a site-specific basis so that the process is simpler, may be done for more regions,
incorporates data that needs to be considered under federal and state law, and assures that ALs
will be derived on a site-specific basis consistent with the BCT and Porter-Cologne. See Flow
Science AL/NEL Report, § 1.

(3)  The State Board Failed to Consider Balancing Factors in Setting
Volume Reduction/Flow Control Standards.

“The State Board should attempt to address two threshoid questions before addressing the
propriety of hydromodification control standards set forth in the Draft General Permit as effluent
limitations. First: are hydromodification impacts susceptible to control via a common set of
standards applicable to construction sites occurring in very different climatic and geographic
regions throughout California? Based on the array of tremendously variable physical conditions
that must be assessed to determine whether significant adverse hydromodification impacts will
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occur, and the necessity for addressing the potential for hydromodification impacts carly in the
planning and development process in order to design effective control features, the City proposes
that hydromodification impacts must be assessed on a site by site basis, and would therefore be
better considered individually by Regional Boards when issuing 401 Certifications or ;

commenting on CEQA documents, and by Trustee Agencies.

Second: is the potential for hydromodification to result in a condition or pollution and/or
adverse impacts to beneficial uses of receiving waters clearly established as necessary to support
the broadly applicable effluent limitations set forth in the Draft General Permit? The Fact Sheet
still provides no information indicating which waste(s) or pollutant(s) of concern the proposed
post-development hydromodification pollution control standards are supposed 10 address.30 It .
appears that based on existing scientific information and other Regional Board regulatory efforts,
the goal of these standards is flow control to avoid erosion and sedimentation processes in
natural channels that may unreasonably impair beneficial uses. In adopting hydromodification
control standards, the State Board must rely on specific and substantial factual information
related both to the character and degree to which regulated flow are a “pollutant” or “waste” or
are creating a “condition of pollution that degrades the beneficial uses of receiving waters. Not
all post-construction runoff from every construction site that would be regulated by the CGP has
the potential to de-stabilize receiving waters resulting in adverse hydromodification effects on
beneficial uses of the receiving body of water. For example, conirolled flows or discharges to
concrete-lined flood contro! channels may not have the potential to adversely affect water
quality, therefore the State Board should not regulate them the same way they might a stream
bed with a natural channel. Yet that is precisely what the Draft General Permit seeks to do.

‘Although consideration of these threshoid issues indicates. that post-development
hydromodification control standards should not be promulgated in the construction storm water
permit, if the State Board determines to retain engineering standards for hydromodification _
control as effluent limitations, then at a minimum, the State Board should reconsider and revise
the proposed hydromodification control standards substantially to address several scientific and
techrical issues and concerns relevant to assessing the propriety of those standards under the
Balancing Factors described above.

(a) Balancing Factors: The Treatment Process Employed and the
Characteristics of Alternative Treatment Processes Available.

Without hydromodification controis, development can change a number of critical and
geomorphically relevant characteristics, and a change in these variables sets up a series of matual
adjustments in companion variables with resulting potential for adverse impacts to the physical

- Characteristics and stability of natural channels. Fact Sheet, pp. 40-45. The geomorphically
relevant characteristics that can be adversely affected by development include: local channel

30 As noted above, this appears to be an unauthorized attempt to regulate stream flow alone, not discharges of
. “waste™ or “pollution” as defined under Porter-Cologne or the Clean Water Act. If construction site runoff adds
only further to & receiving water, and does not degrade the water quality, it is not polluting the receiving water.
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characteristics (e.g., bed and bank materials, and slope or grade); sediment loads, size and

supply; critical channel thresholds for sediment transport; and volume, velocity and duration of

discharges to and flows within the channel. Fact Sheet, p. 40 (citing the work of Lane and

Rosgen); see, also, SCCWRP, Managing Runaff to Protect Natural Streams: The Latest

Development on investigations and Management of Hydromodification in California. Technical

Report 475 (December 2005) (Stein, Eric D. and Susan Zaleski (“SCCWRP 2005b”), Geosyntec

Consultants, Hydromodification Management Plan Literature Review, Santa Clara Valley Urban

Runaoff Pollution Prevention Program (2002) (“Geosyntec Study”) (both building upon and

refining Lane and Rosgen’s work), as well as Geosyntec Consultants, Hydromodification . ]
Management Plan, Santa Clara Valley Urban Runoff Pollution Prevention Program (2004)
(“SCVURPPP Report”). These critical and geomorphically relevant characteristics can be !
subsumed into three categories: sediment foad characteristics, discharge flow characteristics, and

in-stream channel characteristics. To be appropriate, any hydromodification control effluent

Jimitations must address the affects of development on all three categories of characteristics.

With respect to in-strearn channel characteristics, it is particularly important to consider
the existing condition of channels in determining the potential for hydromodification impacts.
Some surface waters, particularly channels to be preserved in a natural condition, may be
susceptible to hydromodification impacts, and in such cases hydromodification controls should
be considered. But other types of surface waters including hardened flood control channels,
large lakes, bays, the ocean, and certain large drainage systems subject to reset events) may not
be susceptible to adverse effects on beneficial use due to hydromodification impacts (as
distinguished from other types of pollutant impacts). Such surface waters may not need a
substantial level of protection from hydromodification impacts because in those types of
systems, hydromodification does not adversely affect beneficial use. See California Building
Tndustry Association, Building Industry Legal Defense Foundation, Construction Industry
Coalition on Water Quality, Construction Employers’ Association, Technical Issues
Memorandum Comments on: National Pollutant Discharge Elimination System (NPDES)
General Permit for Storm Water Discharges Associated Construction and Land Disturbance
Activities (May 8, 2007) (“Technical Memo”), § X; See also Geosyntec Hydromod Report;
Geosyntec ATS Report. _

 The hydromodification control effluent limitations in the Draft General Permit do not
allow the discharger to properly address or take into account all geomorphically relevant
characteristics in determining the propet approach to hydromodification control. As aresult, the
effluent limitations impose a flawed treatmeant process on dischargers subject to those’
requirements. ' :

Because there are several physical variables that determine the degree to which
development and construction of impervious surface will resuit in hydromodification impacts,
there is today a correspondingly wide array of hydromodification control tools {or treatment
processes) available to control development related hydromodification impacts. Technical
Memo § X; Geosyntec Hydromod Report, $§ 3.10, 3.12. A substantial number of tools exist to

address each of the three categories of characteristics, and often any particular tool will address
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more than one of the relevant characteristics. 4. Available tools include: cluster development,
minimizing concentration of flows, management of sediment loads in runoff from developed and
natural open space areas, and in-stream controls and modifications. The most scientifically
hydromodification treatment processes employ a comprehensive set of management options
addressing the many different geomorphically relevant characteristics to control channel
response. (See, e.g., SCCRWP 2005b). < '

_ Despite the wide array of geomorphically relevant characteristics that determine the
degree to which potential hydromodification impacts may occur as a result of development, the
Draft General Permit mandates two hydromodification control strategies3! that take into account
and address only one of the three categories of relevant variables (i.e., the flow characteristics
category), namely: pre- and post-development water balance matching, and time of
concentration matching or improvement, Asa result, the proposed hydromodification control
effluent limitations are too simplistic to effectively address the array of environmental variables
related to the hydromodification impacts targeted for regulation. More troublesome is the fact
that, because the Draft General Permit hydromodification control standards solely address flow
characteristics, compliance with these standards precludes the use of the wide range of other
hydromodification control treatment technologies that are available and better address and
control the variety of characteristics relevant to hydromodification. See, e.g., Geosyntec
Hydromod Report, § 3.10. : :

Because the proposed standards preclude implementation of effective and available
alternative treatment technologies, they should not be included in the CGP pursuant to Federal
Balancing Factors. They may in some instances prove to be under-protective, yet in others (e.g.,
discharge to a lined channel), they may be radically overprotective. However, in all cases, the
effluent limitations fail to properly balance the benefits of the treatment control approach
mandated by the Draft General Permit against the benefits that can be attained from other, more
robust treatment control alternatives. Therefore, the volume reduction and flow control effluent
limitations should not be adopted under federal law. ' :

()  Balancing Factors: Technical Feasibility and Cost-
Effectiveness, .

Preservation of Drainage Density is not Technically Feasible or Cost-Effective to
Prevent Hydromodification. The Draft General Permit requires projects exceeding two acres of
disturbed area to preserve the pre-construction drainage density for all drainage areas serving a
first order (or larger) stream, and ensure that post-project time of runoff concentration is equal or

greater to pre-project time of concentration. (DCGP § VIILH.4.) '

Compliance with these requirements is not technically feasible for the vast majority of
construction projects given that construction must result in post-development projects that

31 The three standards generally address preservation of pre-development runoff volume, preservation of drainage
density, and preservation (or increase) of pre-development time of runoff concentration.
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provide geotechnical stability and sufficient flood control protection and drainage systeras that
meet applicable local ageacy storm drain improvement and flood control ordinances. Volume,
duration and peak flow controls, including controls to achieve proper dispersion of runoff
required to avoid both localized flooding, erosion impacts at discharge points, and broader
hydromodification impacts, cannot be constructed for the vast majorify of project sites without
some changes to miles of stream length per square mile of drainage area and/or first-order

streams. Due to technical infeasibility of compliance with the pro

standards in light of

existing development construction processes and methods, these standards should notbe -

adopted.

In addition, compliance with these requirements i

s technically unnecessary to protect

surface waters from hydromodiﬂcation* impacts. Technical Memo, § X; Geosyntec Hydromod

Report, § 3.10. Alteration of drainage density is nota

direct cause of hydromodification impacts,

and drainage density and time of runoff concentration may be modified, permitting construction
of development projects, without causing adverse hydromodification 0 patural streams and

channels. Id.

Even where such changes may result in some irapact to the receiving first order (or
larger) stream, there is no evidence in the record that everywhere that ocCurs, there is a discharge
of waste or pollution into the receiving first order (ot larger) stream. ‘Without such a showing,
there is no reason to impose this requirement to all projects with a disturbed area of two or more

acres. Without such a showing, it is inappropriate to include these requirements in the CGP.

It should also be noted that impacts related to physical alteration of drainage density
related to first order streams are already regulated. Such impacts would pecessarily require
review under CEQA,, as well as local hydromodification control regulations typically enacted in -

MS4 permits. Further, drainage density changes involving physical alterations to jurisdictional

surface water require Clean Water Act § 404 dredge and fill permits, § 401 water quality
certifications, and California Department of Fish and Game Streambed Alteration Agreements.

California Fish & Game Code § 1600 et. seq.

_Thus, development projects already must analyze

the potential for hydromodification

impacts under section 404/401 processes, CEQA, and MS4 permits. As a trustee agency undeér
CEQA, and as the issuing agency for MS4 permits and § 401 water quality certifications, -
Regional Boards cusrently have the authority to require sufficient avoidance, minimization and
!nitigation as necessary to address potential hydromodification impacts that may result from
impacts to drainage density. See also SCRWP 2005b. However, under the Draft General Permit
as proposed, even permitted alterations in drainage density that are fully minimized and
mitigated would violate the construction permit, preventing construction of even approved,

permitted and/or vested development projects.

' Mandating hydromodification controls standards that are technicaily infeasible to
implement, a'nd that would preclude development of approved, and/or vested projects otherwise
legally permitted and approved, minimized and mitigated will have serious and adverse
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economic effects on the construction industry as a whole, and the ability of the industry to
provide housing will be severely compromised,32

_ Maintaining Water Balance Time of Runoff Concentration is not Technically
Feagnl;le. The Draft §§nera1 Permit requires that projects shall, regardless of site slopes, soils or
receiving water co:_ldmons, ensure that post-development water balance approximates pre-project

duration, sediment loads, and in-stream chanrel characteristics, can also effectively control such
impacts. Technical Memo § X Geosyntec Hydromod Report, § 5.2. In addition, implementation
of regional flow controls for not only volume, but also duration and velocity, can be a very
effective component of a hydromodification control Strategy, and can provide cost efficiencies,
both in implementation and in later operation and management. Technical Memo § X. ‘

Because the Draft General Permit requirements do not allow for regional BMPs or use of
tools that address other geomorphicaily relevant characteristics, if hydromodification impacts
- can be controlled sufficiently at all by complying with Draft General Permit standards, such
control will be very expensive and technically difficult to achieve. Technical Memo §X. In
fact, contrary to the proposed standards, available technical information shows that runoff
volumes can increase and runoff time of concentration can change to some extent without -
causing hydromodification impacts, so long as other appropriate BMPs are implemented in a
manner that prevents an increase in erosive work done on the channel. /d. As aresult, strict
compliance with these standards is not necessary or appropriate for protection of water quality,
and the standards certainly do not represent “minimum” standards appropriate for
implementation as industry-wide pollutant control standards, I,

In addition, maintaining water balance may be iechnically infeasible to achieve. _
Maintaining water balance, without taking into account regional BMPs or controls for other
geomorphicaily relevant factors may be infeasible because site soils condlpgns, groundwater
levels, or geotechnical constraints preclude sufficient infiltraul(;n oppolrtuna:tlllc-:ts].1 Technical Memo

£ . . . .
X. In the event that any particular development project cou comply wi ]
l§1ydr0modiﬁcation standards as proposed, the methods of complying will not be nearly as cost

. i ; isti ed
32 The potential of these standards to invalidate and prevent construction of not only future, but existing approv
and vested projects also creates serious property rights issues, discussed below. .
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effective as implementation of a combination of available hydromodification tools addressing 2
full complement of geomorphically relevant characteristics can be, and therefore should not be
mandated. Technical Memo § X. :

In light of these and other issues regarding technical feasibility and cost, the
hydromodification standards should be climinated or substantially revised. The key policy
concern is protection of natural drainages from hydromodification, rather than control of post-
development flow characteristics. Control of flow characteristics is only one tool of many to
achieve the policy goal. Thercfore, a standard that provides sufficient flexibility to address the
range of geomorphically relevant characteristics comprehensively, via a full set of available
hydromodification tools, should be considered as recommended in the Technical Memo § Xand
the Geosyntec Hydromod Report, §83,5. ' :

Tn addition to being poorly suited to control hydromodification impacts as discussed
above, the proposed hydromodification control standards requiring preservation of drainage
density may have adverse environmental impacts with respect 1o creation and restoration of
wetlands and riparian habitat areas, particularly if applied at the project specific rather than
watershed scale. L

()  Balancing Factors: Environmental Impacts of Effluent
Limitations.

The hydromodification control effluent limitations in the Draft General Permit have the
potential to adversely affect wetland and riparian habitat creation and restoration projects. These
projects are sometimes the only means of redressing historical habitat losses and/or complying
with the state and federal “no net loss” policies applicable to Clean Water Act § 404 permits and
Fish and Game Code § 1602 streambed alteration agreements. Some alteration of drainage
density and flow characteristics at a project scale i8 absolutely required to provide hydrology
necessary to implement wetland and riparian creation and restoration projects, whether as
environmentally beneficial projects ot as mitigation. Technical Memo, Appendix H. Asa result,
these hydromodification standards as proposed are likely to have direct, adverse environmental
affects on wetland and habitat creation and restoration, and indirect adverse environmental
affects on the species that would use and/for occupy those habitats.

6. NUMERIC EFFLUENT LIMITATIONS AND ACTION LEVELS
. INAPPROPRIATELY FAIL TO COMPLY WITH THE BLUE RIBBON PANEL
. REPORT AND RESULT IN INAPPROPRIATE ENFORCEMENT AND
POTENTIAL PENALTIES (DCGP §§IV, V, VLS, VIID).

A,  NELs Fail to Comply with Blue Ribbon Panel Report Conclusions and
Recommendations Regarding Incorporation of NELs and ALs.

, The State Board chose a group of storm water experts and commissioned them to prepare
an expert technical papet regarding the technical feasibility of a regulatory approach based on |
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Ribbon Panel, the Blue Ribbon Panel Report determined that NELs are not feasible for all
construction sites, and, in fact are only feasible in connection with implementation of ATS,
which is generally only appropriate at larger construction sites. However, contrary to the
findings of the Draft General Permit and the Blue Ribbon Panel, the Draft General Permit

s .

effluent guidelines, including NELs and ALs, and is particularty inappropriate where, as here,
the State Board staff has failed to take into account legally mandated standards for '
determination, review the adequacy of those limits.

For example, the Blue Ribbon Report stated that NELs and ALs should not apply to
storms of unusnal event size and/or pattern (e.g. flood events), and recommended that BMP

* ALs and NELs should be derived.in a manner that considers the site’s climate
region, soil condition, and slopes, and natural background conditions (e.g.
-vegetative cover) as appropriate and as data is available.

* NELs cannot yet be properly derived based on available monitoring data except
for ATS effluent. -

o NELSs are not feasible for construction sites where traditional erosiqn and
sediment controls are applied or for construction sites that are considered

“stabilized” for the runoff.
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e Only ALs should only be used for construction sites where traditional erosion and
sediment controls are applied or for construction sites that are considered
“stabilized” for the runoff.

e AlLs should only be set by using a statistically derived value at which all operators
would agree that discharge concentrations are well above the norm; average
discharge concentrations should roz be used to evaluate compliance with numeric

e Neither NALSs nor ALs should apply storm events of unusual size ot pattern due
to linnited treatment capacity of all construction BMPs.

o In deriving and applying ALs and NELs, major costs of monitoring should be
considered before adoption. :

‘s Implementation of NELs should be phased in 2 manner commensurate with the
dischargers’ and industry’s ability to respond.

e ALs and NELs should be derived using local monitoring data to achieve
appropriate controls that takes into account climate region, soil condition, slopes,
and natural background conditions of regulated sites. -

The City supports the use and derivations of ALs in acoordance with the Blue Ribbon
Panel Report to guide improved planning and implemeatation of 2 BMP-based approach to
construction water quality control. Currently, however, the Draft General Permit contains AL
values that do not address, or take into account the Blue Ribbon Report recommendations,
including recommendations to calculate AL values based on an appropriately robust local dataset
that takes into account background water quality conditions. ' :

Further, with respect to sediment, a number of qualified engineering experts have been
anable to calculate site-specific ALs using the calculator in the Draft General Permit. While it
may be a bit premature to adopt ALs based on limitations on calculating and appropriate AL
value for inclusion in the permit, the City would support adoption of ALs if the issues related to
establishing the value of the pumeric limit can be adequately addressed and simplified, based on:

e the recommendations of the Blue Ribbon Report;

» the water quality benefits associated with developing tools to assist in improving
planning and implementation of construction sitc BMPs; '

e inclusion in the General Draft General Permit that exceedances of ALs do not
create any basis for enforcement actions or penalties under the CGP.
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In accordance with the Blue Ribbon Report, the City can also anticipate that there may be
a time in the fature when all properly derived NELs might be identified, provided that necessary
local climate, soils, precipitation, and water quality data, economic analysis, and other technical
data and information has been obtained and analyzed as recommended by the Blue Ribbon Panel
and required by State and Federal law. However, data and information identified by the Blue
Ribbon Panel as critical to establishing feasibility of NELs and appropriate NEL values is not yet
available. As a result, the City Supports the Blue Ribbon Panel recommendation to gather
appropriate and needed data and analysis prior to establishing NELs in the CGP.

Importantly, no scientific research or study that is more relevant or credible than the Blue
Ribbon Panel Report has been produced or submitted that refutes the conclusions of the Blue
Ribbon Report regarding ALs and NELs. As a result, substantial evidence supports eliminating
NELS from the Draft General Permit, and proper derivation of ALs taking into account
recommendations and reservations of the Blue Ribbon Panel to yield an appropriate values to
assist in improving water quality controls without giving rise to enforcement risk. Given that the
State Board commissioned and devoted public resources to the Blue Ribbon Panel’s work on
NELs and ALs, rather than disregard the Blue Ribbon Report in the promulgation of the NELs
and ALs, the City would support reconvening Blue Ribbon Panel to peer review and make
recommendations regarding the NEL and AL provisions of the Draft General Permit.

B. Adopting NELs Will Result in Inappropriate Enforcement and Penalties
Under State and Federal Law. _ '

Under state law, the State Board is charged with the primary responsibility for the
“coordination and control of water quality” (Water Code § 13001), and it “shall formulate and
adopt state policy for water quality control.” Water Code § 13140. Porter-Cologne defines
“quality of water” as the “chemical, physical, biological, bacteriological, radiological, and other
properties and characteristics of water which affect its use.” Water Code § 13050(g). “Waste” is
broadly defined to include “sewage and any and all other waste substances, liquid, solid,
8aseous, or radjoactive, associated with human habitation, or of human origin, or from any-
producing, manufacturing, or processing operation . .. .” Water Code § 13050(d). And
“pollution” means “an alteration of the quality of the waters of the state by waste to a degree
which unreasonably affects either . . . (] {t]he waters beneficial uses], or] [f]acilities which serve
those beneficial uses.” Water Code § 13050¢1)(1) (emphasis added).33

The State Board is only authorized to regulate “discharges” of “waste” that may produce
a condition of pollution, or an “alteration” in the chemical, physical, biclogical, bacteriological,
radiological or other characteristics of water which affect its beneficial uses. See, e.g., Water
Code §§ 13263(a), (j) (authorizing the State Board to set waste discharge requirements); 13263.3
(endorsing pollution prevention plans and imposing requirements to “reduce, avoid, or eliminate

33 Notably, not ali discharge of waste is pollution under Porter-Cologne. Water Code § 13241 (“H]t is recogmzed
that it may be possible for the quality of water to be changed to some degree without umasombly affecting
beneficial uses.™)

\\
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the generation of pollutants discharged in wastewater”); 13260 (requiring “any person
discharging waste, or proposing to discharge waste, within any region that could adversely affect
the quality of the waters of the state, other than to a community sewer system” to file a report of
the discharge with the appropriate regional board).

 Porter-Cologne also designates the State Board as “the state water pollution control
agency for all purposes stated in the [federal Clean Water Act] . ...” Water Code § 13160. The
State Board is acting under its dual authority in formulating the Draft General Permit, and
ultimately issuing a new CGP. 33 U.S.C. §§ 1311, 1342(p); Draft General Permit, Order No. :
___NPDES No.____(“The Discharger shall comply with the requirements in this Order to ]
meet the provisions contained in Division 7 of the California Water Code (commencing with i
section 13000) . . ., and the provisions of the federal Clean Water Act . . ..” (emphasis added).)

Under the Clean Water Act, the objective of the Act is to restore and maintain the - -
chemical, physical and biological integrity of the Nation’s waters by controlling and eliminating
the discharge of pollutants. 33 U.S.C. § 1251 (emphasis added). The Clean Water Act farther
defines “pollution” as “the man-made or man-induced alteration of physical, biological, and !
radiological integrity of water.” 33 U.S.C. §1362(19). Thus,

in the absence of an actual addition of any pollutant to navigable
waters from any point, there is no point source discharge, no
statutory violation, no statutory obligation of point sources to
comply with EPA regulations for point source discharges, and no
statutory obligation of point sources to seek or obtain an NPDES
permit in the first instance. :

. Waterkeeper Alliance, Inc. v. USEPA, 399 F.3d 486, 505 (2d Cir. 2005) (holding that “[tjhe
CAFO Rule violates this statutory scheme [because] [i]t imposes obligations on all CAFOs
regardless of whether or not they have, in fact, added any pollutants to the navigable waters, i.e.

discharged any pollutants™). o :

“The Clean Water Act requires the enforcement agency to find that a discharger is in :
violation in order o bring an enforcement action. 33 USC § 1319.” Porter-Cologne requires the
same for enforcement to occur against a discharger. Water Code § 13385.

As set forth above, under state and federal law, naturally-caused and naturally-variable
loads and concentrations of certain constituents, such as sediment and pH, discharged in runoff
that do not adversely or unreasonably affect beneficial uses or alter the chemical, physical or
biological integrity of waters do not constitute or Create “pollution” or "waste” as defined by the
Clean Water Act. Further, nowhere in the Clean Water Act or Water Code is the State Board

34 «1q establish a violation of the CWA’s NPDES permit reqmrement, a plaintiff must show that defendants (1)
discharged (2) a pollutant (3) to navigable waters (4) from a point source.” Headwaters v. Talent Irrigation
. District, 243 F.3d 526 (9th Cir. 2001). :
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authorized to regulate the naturally occurring (though highly variable) d:scharges of chemical,
biological or physical constituents in runoff that, as discharged, are not of sufficiently poor
quality or quantity to constitute and discharge of “pollutants” or “waste” to create a condition of
“pollution,” or to alter the quality of waters in a manner that adversely affects beneficial uses or
facilities that serve beneficial uses.

As stated by State Board staff at the May Workshops, the prov:smns of the Draft General
Permit as currently written will resuilt in permit violations that may, in the discretion of the
Regional Board, be prosecuted resulting in civil and criminal penalties ever when the exceedance
of the NEL does not cause or contribute to an exceedance of water quality standards that, by
definition, protect beneficial uses of the receiving water body, and/or does not exceed
background receiving water levels of sediment or pH. The State Board staff justifies this
position on the theory that a violation may be prosecuted despite the absence of pollution, waste
or adverse affects on water quality or beneficial use, purportedly because the NELs are
ostensibly TBELs3 and not water quality based effluent limitations (“WQBELs”). However, the
mere regulatory act of setting of a TBEL, particularly when it is not derived in accordance with
applicable legal requirements, cannot imbue the State Board or Regional Boards with authority
to enforce violations that do not create waste, pollution or an unreasonable adverse affect on
water quality or beneficial uses. As a result, the Draft General Permit provisions purporting to
create such enforcement liability are not consistent with the scope of the water boards’ authority
under the State Water Code or the Clean Water Act.

Not only does the Draft General Permit currently create enforcement authority outside the
scope of authority provided to water boards under state and federal law, it also subjects
dischargers to payment of penalties that, in the Regional Board’s discretion, may exceed
Minimum Mandatory Penalties for the first violation of NELs. Further, if three or more
individual monitoring results at any individual discharge point for any construction site exceed
the NELs, the Regional Board must assess Mandatory Minimum Penalties (MMPs)for the three
exceedances, even if they all occur within a single, two-day storm event. ‘

Given the broad enforcement discretion that the Preliminary Draft General Permit
purports to grant to Regional Boards, and the possibility for application of MMPs, fines and
enforcement liability for exceedances of NELs can grow exponentially, even though exceedances
never constitute a discharge of waste or pollutants, and never adversely affect water quahty or
beneficial uses in violation of the state and federal law provisions cited above.

35 As discussed in Section 5 above, the NELs are not properly established TBELs and notably do not take into
account the NELs are not set in accordance with requirements for establishing TBELS, and notably have not
been based on evidence of the treatment capabilities of BMPs. In fact, no data exists describing the treatment .
capabilities of various construction source control BMPs for the State Board to use to properly establish TBELS,
so currently the NELs represent an arbitrary limit without basis in substantial evidence regarding technological
treatment capability. _
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_ Further, one exceedance of an NEL triggers enhanced and expensive receiving water
monitoring for life of a construction project, even if the failed BMP has been corrected. DCGP,
Attachment A at pp. 5-6. The adoption of NELS that result in draconian enforcement and
potential penalties without causing a condition of pollution creates a compliance trap that is
improper under state and federal law. Consequently, the City requests deletion of NELs from the
Draft General Permit. :

7. NEW DEVELOPMENT AND RE-DEVELOPMENT POST-CONSTRUCTION
STORM WATER PERFORMANCE STANDARDS IMPROPERLY REGULATE
POST-CONSTRUCTION IMPACTS, CREATE UNCERTAINTY FOR LOCAL
LAND USE APPROVALS, IMPROPERLY REGULATE FLOW, AND ARE

“TECHNICALLY INFEASIBLE TO COMPLY WITH AS PRESCRIPTIVE
REQUIREMENTS UNLESS A SAFE HARBOR IS ESTABLISHED BY
~ATTACHMENT F (DCGP § VILH).

We support the change in the Draft General Permit to exclude projects that are required
to comply with MS4 permits containing storm water performance standards from the Permit’s
post-construction hydromodification provisions.

However, the Draft General Permit still retains the requirement that all other construction
sites (thainly in rural communities) must replicate pre-project water balance (i.e., same volume
of runoff before and after construction) and—for projects whose disturbed area exceeds two
acres—preserve the pre-construction drainage density for ali drainage areas serving a first-order
stream or larger, and ensure that the time of runoff concentration is equal to or greater than it was
pre-construction. :

A. The State Board May Not Regulate Post-Construction Conditions in a CGP.

_The Draft General Permit ignores a fundamental legal fact: a construction general permit
is meant to apply to the construction phase of a project. The term and duration of a storm water
construction permit commences at the onset of construction activity and ends with final
stabilization. See SWRCB NPDES General Permit No. CAS000002, Waste Discharge
Requirements for Discharges of Storm Water Runoff Associated with Construction Activity,
pp- 5-6. :

There is no legal authority to regulate the post-construction condition of any projectin a
CGP as the Draft General Permit attempts to do. There is no legal authority for extending the
reach of a CGP to post-construction conditions, such that the CGP regulates both the
fundamental design of development projects before construction in order to effectively regulate
the “construction site” forever after construction is complete. Only a change in state or federal
law could authorize such a far-reaching new requirement for all construction sites throughout
rurdl California.
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B. The Clean Water Act and Porter-Cologne Act Do Not Authorize Regulation -
of Flow Absent a Specific Showing of Poliutants or Waste.

The Draft General Permit’s prohibitions of hydromodification for rural construction sites
simply control flow per se. There is no evidence in the record that flow control is tailored so that
. only applies where there is the potential for a condition of pollution or adverse affects on
beneficial use to result from hydromodification. '

The State Board is charged with the primary responsibility for the “coordination and
control of water quality,” (Water Code § 13001) and it “shall formulate and adopt state policy for
water quality control.” Water Code § 13140. The Porter-Cologne Water Quality Act defines
“quality of water” as the “chemical, physical, biclogical, bacteriological, radiological, and other
properties and characteristics of water which affect its use.” Water Code § 13050(g). “Waste” is
broadly defined to include “sewage and any and all other waste substances, liguid, solid,
gaseous, or radioactive, associated with human habitation, or of human origin, or from any
producing, manufacturing, or processing operation . . ..” Water Code § 13050(d). And
“pollution™ means “an alteration of the quality of the waters of the state by waste to a degree

- which unreasonably affects either . . . [] [t]he waters beneficial uses{, or] [flacilities which serve
'those beneficial uses.” Water Code § 13050(1)(1) (emphasis added).36

Nowhere in the Water Code is the State Board authorized to regulate the volume of water
discharged to waters of the state per se, absent a specific showing of the affects that the volume
of water will have on specific, or-at a minimum, regional receiving waters. The State Board is
only authorized to regulate “discharges” of “waste” that may produce an “alteration” in the water
quality-that adversely affect beneficial uses. See, ¢.g., Water Code §§ 13263(a), (j) (anthorizing
the State Board to set waste discharge requirements); 13263.3 (endorsing pollution prevention
plans and imposing requirements to “reduce, avoid, or eliminate the generation of pollutants
discharged in wastewater”) (emphasis added); 13260 (requiring “any person discharging waste,
or proposing to discharge waste, within any region that could affect the quality of the waters of
the state, other than to a community sewer system” to file a report of the discharge with the
appropriate regional board) (emphasis added).

Porter-Cologne also designates the State Board as “the state water pollution control
agency for all purposes stated in the [federal Clean Water Act] . .. .” Water Code § 13160. The
State Board is acting under its dual authority in formulating the Draft General Permit, and
ultimately issuing a new CGP. 33 U.S.C. §§ 1311, 1342(p); Draft General Permit, Order No.
— s NPDES No. __ (“The Discharger shall comply with the requirements in this Order to
meet the provisions contained in Division 7 of the California Water Code (commencing with
section 13000) . . ., and the provisions of the federal Clean Water Act....” (emphasis added).)

36 Notably, not all discharge of waste is pollution under Porter-Cologne. Water Code § 13241 (“[I]t is recognized
that it may be possible for the quality of water to be changed to some degree without unreasonably affecting
beneficial uses.”)
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" The Draft General Permit hydromodification provisions regulate flow without

" exemptions for projects discharging to lined or other water bodies that are not susceptible to
degradation due to hydromodification. Thus, they prohibit flow that will not cause any pollution,
and will not result in any adverse effect on beneficial uses. Absent substantial evidence of the
nexus between flow control effluent limitations and specific receiving waters protected from a
condition of pollution, the effluent limitations are not consistent with the Clean Water Act or
Porter-Cologne.37 : ' :

"C.  The General Construction Permit is Not The Appropriate Vehicle For ,
Regulating Post-Construction Impacts. :

Hydromodification impacts are more properly regulated as “post-construction” impacts
through integration with the appropriate local agency environmental and land use planning .
process, including the CEQA process and Section 404/401 permitting process — not in a general
permit that applies to the construction phase of a project. Regulation of the post-construction
condition via hydromodification is regulation that affects project planning and design. Under
CEQA and the Clean Water Act § 401 and § 404 process, hydromodification impacts and '
controls must currently be analyzed and addressed as a part of the local environmental and land
use process, which encompasses project planning, approvals and environmental review. 8

Inclusion of hydromodification requirements in the Draft General Permit requires that the
hydromodification controls planned for a project when it is approved must be re-analyzed and
potentially changed at the point of grading permit, creating uncertainty for locally issued
environmental and land use approvals and requiring redesign and retrofit and local re-permitting,
which resulting in adverse economic impacts to locat agencies and project applicants. These
adverse affects on development are compounded by the fact that the requirements appear at this
point to apply to all projects—even those impacting only one acre—and by the new public
review opportunity, which, as discussed below, gives an additional opportunity for the public to
challenge hydromodification conirols approved during the local agency planning process.

D. The Performance Standards Lack The Clarity Required to Satisfy Due
Process.

_The City is also concerned about the precision of the proposed hydromodification control
performance standards. As currently drafted in the Draft General Permit, these provisions raise

37T Tn PUD No. I of Jefferson County v. Washington Dept. of Ecology, 511 U.8. 700 {1994) the Supreme Court
held that the state may, as a condition of a § 401 Certification, impose a permit condition derived from state law
that a dam operator maintain minimum stream flows to protect salmon and steefhead runs. Here, the State
Board may believe that it has authority under State law to regulate flows—even if they contain no “waste™ and
cause no “pollution” of the receiving waters—to protect aquatic beneficial uses somewhere in the watershed.
However, Porter-Cologne does not expressly anthorize the State Board to regulate flows except as necessary to
protect beneficial uses to prevent discharges of waste.

38 Of the nine hydromodification regulatory schemes that it studied, Geosyntec notes that every one applies at the

- design phase of project planning and permitting. Geosyntec Hydromod Report § 43.5.
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significant due process concerns because the performance standards do not provide the regulated
community with sufficient detail regarding compliance obligations. There are two areas that are
sufficiently vague to jeopardize effective compliance. '

First, State Board staff indicated at the workshops that the intent of the Draft General
Permit provisions is that a discharger will be deemed to have complied with the
hydromodification control performance standards set forth in DCGP § VIILH if the formula
contained within Attachment F is followed; however, there is no protective language in the Draft
General Permit to assure compliance if Attachment F is followed.

Second, for those construction projects that disturb greater than two acres, the discharger
 is required to “preserve the pre-construction drainage density for all drainage areas serving a
first-order stream or larger stream.” DCGP, § VIILH. It appears from the Draft General Permit
that this provision may mean that pre-development drainage patterns of construction sites with
first order streams must be preserved intact despite grading operations and development of
impervious surface, but that is unclear, and the standard is a novel one. This provision should be
clarified, and dischargers provided guidance regarding how one “preserves pre-construction
drainage density.”

E. Imposing Hydromodification Reguirements in The CGP is Legally
Questionable and Poor Public Policy.

Under the Draft General Permit as proposed, even permitted alterations in drainage:
density that are fully minimized and mitigated would violate the construction permit, preventing
construction of even approved, permitted and/or vested development projects. It is legally -
questionable and unwise policy to require construction projects that have earned fully vested
rights to build according to their issued building permits to re-design the project to conform with
this new requirement, especially where there is no clear benefit. See Avco Community
Developers, Inc. v. South Coast Reg’ Comm’n, 17 Cal.3d 785, 791 (1976) (once a developer has
obtained a building permit and performed substantial work in good faith reliance on the permit,
the developer has a vested right to construct the project as designed).39 '

39 California law allows at least two other means of obtaining vested rights, namely 2 vesting tentative map (Gov.
. Code §§ 66498.1-66498.9), and by entering development agreements with local governments. Gov. Code
§§ 65864-65869.5. The California legislature takes vested rights so seriously that the only protection of public
health and safety can overcome these rights. Marrizge of Bouguet, 16 Cal,3d 583, 592 (1976); Gov. Code
§ 66498.1(c) (vesting tentative map rights may be further conditioned or subsequent approvals denied if the
agency determines that a failure to do so would place community members in a condition dangerous to their
health or safety).
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8. PUBLIC PARTICIPATION REQUIREMENTS' CREATE NEW AND
'UNLIMITED OPPORTUNITY TO CHALLENGE LOCAL AGENCY
ENVIRONMENTAL AND LAND USE APPROVALS (DCGP § ILA. VL, XII).

, The Draft General Permit continues to provide an unprecedented new opportunity for
third parties to comment on and challenge land use approvals for an unlimited period of time
after local agency staff has invested what may literaily be years of work on issuance of a host of
environmental, planning and land use approvals and af the point of grading permit issuance, just
before anticipated groundbreaking. As a result, the Draft General Permit creates tremendous
uncertainty for local agency environmental and land use approvals, and the potential for a great -
deal of inefficiency and wasted City resources and staff time.

Currently, the Draft General Permit specifies that construction project proponents must
file Notices of Intent (“NOIs™), Storm Water Pollution Prevention Plans (“SWPPPs”) and other
Project Review Documents (“PRDs”) online for public review and comment fourteen days prior
to initiating construction activities. As illustrated by the list of typical local agency
environmental and land use approvals set forth below and depicted in Attachment A to this letter, -
incorporated herein by reference, by the time a project proponent applies for coverage under the
CGP, a project has already received numerous local environmental and land use approvals, and
the public will have had multiple opportunities for comment and challenge. Further, and the
project’s major features are final, including land use designations, planning approvals, CEQA
- approvals, parcel boundaries, backbone infrastructure, and site design approvals as foliows:

1. Land Use Approvals—including General Plan, Specific Plan, Zoning and Use
Permits or Variances. If a project requires an amendment to any local ordinance,
use permit, or variance, the public is afforded an opportunity to review and
comment on the project. City council, planning commission, and redevelopment
agency hearings are publicly noticed and open to the public. Public review of the
project under land vse laws and CEQA, including planning commission and city
council hearings are held.*®

2. Subdivision Map Act and Backbone Infrastructure Plan Approvals— ,
including Tentative Tract or Parcel Maps, and Backbone Infrastructure approvals.

40 Every discretionary approval in steps 1 through 6 of this list must be reviewed under CEQA to determine if it
will have a direct or reasonably foreseeable indirect impact on the environment that has not been previously
analyzed and reviewed by the public. If so, the project mmst undergo CEQA review. Pub. Res. Code
§ 21080¢za). Unless the project is exempt from CEQA, that review necessarily includes public notice and
circulation of a draft Environmental Imipact Report (“EIR™) or Negative Declaration. Pub. Res, Code,

§ 21092(b); 14 Cal. Code Regs, § 15087(a) [draft EIR notice]; Pub. Res. Code § 21092(b); 14 Cal. Code Regs.,
§ 15372 [proposed Negative Declaration].) If an EIR is required, the lead agency must give public notice and
an opportunity to comment on the scope and content of the EIR at the very outset of the CEQA process. Pub.
Res. Code, § 21092.2; 14 Cal. Code Regs. § 15082. Indeed, if any person is not satisfied with the adequacy of
CEQA review, he or she may file a petition for writ of mandamus and challenge the action in court. Code Civ.
Proc. § 1094.5. . :
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At this point, the project plan begins to become “hardlined,” particularly after
backbone circulation and storm drain improvement plans bave been approved.
Substantial investment of City and apphcant time and resources have been
invested by this point in project review, consulting, engmeenng, and
environmental review work for the project. Public review, comment and hearings
must be held for approvals of Subdivision Map Act approvals and under CEQA.
Backbone infrastructure approvals are also typically subject to public hearings
before the planning comnnssmn '

3. Site Plan and Infrastructure Utility and Improvement Plans—At this pomt,
the project has completed planning and is in the design phase. Project Plans are
substantially “hardlined,” and local agency and applicant time and resources
investments are extremely significant. Public hearings are typically required for
Site Plan approvals before the planning commission under local ordinance and
under CEQA. :

4. Responsible Agency Permits—if a project may impact any federally or state
listed threatened or endangered species, or any water of the U.S. or the state, the
project must undergo extensive permitting or a formal consultation processes
under federal and state law, all of which require public notice and comment as
part of the process, and environmental approvals under CEQA and the NauOnal
Environmental Policy Act.

5. Grading and Infrastructore Construction Permits—commencement of
grading and infrastructure installation is approved. Public review of grading and
infrastructure permits typically is not required. At that point, the investment of
time and resources made in project approvals by local agencies and the applicant
is extremely substantial, and typically years of work have been completed. -
Nevertheless, currently the Draft General Permit requires filing the NOI and other
PRDs at this point, and authorizes an unlimited period for public comments and
challenge, lasting throngh acceptance of Notice of Termination (“NOT”) under
the CGP.

The unlimited comment and challenge period is combined with the authorization

by the Draft General Permit of a host of new Regional Board actions that may be

taken in response to the public comments and challenges. Regional Board

responses authorized by the Draft General Permit include stopping a project to

require yet another public hearing, a new Risk Determination, or an IP; mandating

changes in project design or infrastructure to accommodate post development

runoff volume control standards; or enforcement and assessment of retroactive
liability for operators who proceeded with grading and development upon i
acceptance of PRDs, but after public challenge are found to have made an ¥
improper Risk Determination or some other mistake. Alternatively, the Regional
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Board may pursue existing, normal enforcement authority or mandate more
reasonable actions related to amendment or modification of SWPPPs.

6. Final Tract and Parcel Maps—Building Permits—vertical construction is
approved. Public hearings are typically held on final maps under the subdivision
map act. Typically additional CEQA review is not required at this stage. The
Draft General Permit opportunity for public comment and challenge continues.
As a result, project local land use and environmental approvals remain subject to
rescission or suspension.

7. Certificate of Occnpancy—vertical construction is certified as complete and
ready for occupancy. Typically no CEQA review or public hearings are required.
However, the Draft General Permit opportunity for comment and challenge
continues, so project local land use and environmental approvals remain subject to
rescission or suspens:on _

8. Notice of Termination-—project is completed and stabilized. Draft Generat
Permit opportunity for comment ends. Regional Board may require retrofitting of
the completed project to address volume reduction facilities necessary to meet
post-development volume reduction and flow control requirements, for which
compliance is determined at NOT.

- As this [ist of typical approvéls demonstrates, at every step of the way for public (and
private) projects, there is ample opportunity for public notice and meaningful public participation
and comment on all project issues, including water quality compliance.

For reasons that remain unclear, the Draft General Permit provides yet another round of
public comment, for an unlimited period of time, at the very moment that local agencies have
completed, typically over the course of several years, all planning, CEQA and design reviews.
Worse, the public is not restricted to commenting on construction or water quality issues. Thus,
anyone opposed t0 a project may attempt to delay or defeat it for any reason beginning just days
before gmundbrea]ung and last through to completion of all construction.

By the time these public comments may appear, the project proponent has mobilized
significant resources and contracted for construction services from a host of contractors,
subcontractors, and suppliers of construction materials all scheduled to arrive in two weeks at a

_construction site to start building the project as it was designed months, if not years, before.
Halting a construction project less than two weeks from groundbreaking to consider yet another
round of public comments challenging a project imposes delay, associated costs, and risk of legal
liabilities on public agencies and private developers alike, not to mention the delays and costs
imposed on contractors, subcontractors and suppliers poised to begin construction. Further, to
the extent that comments are made regarding project design modifications to address volume
reduction requirements or flow controls, project modifications can now only be made at
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‘substantial cost and by addition of further delay, because the project has proceeded well past the
primary period of environmental and planning review. :

The result of the Draft General Permit public participation provisions is tremendous
uncertainty, the potential for delay, “late hits” against locally approved projects, and the
potential for significant additional cost associated with project modifications and/or newly
required permits and approvals. The City requests revisions to these Draft General Permit
provisions to address the difficult issues they create for local agencies. Such revisions can be
accomplished without sacrificing sufficient public participation in the CGP process.

A, Draft General Permit Public Part;c:patlon Provisions Are Not Legally
Required.

The Fact Sheet cites two federal court cases to support the proposed public participation
requirements in the Draft General Permit: Enrvironmental Defense Center, Inc. v. USEPA, 344
F.3d 832 (9th Cir. 2004) and Waterkeeper Alliance, Inc. v. USEPA, 399 F.3d 486 (2d Cir. 2006).
However, neither case requires or supports the broad public participation provisions of the Draft
General Permit as drafted. In addition, though not cited in the Fact Sheet, Divers’ Environmental
Conservation Organization v. State Water Resources Control Board, 145 Cal.App.4th 246
(2006) provides additional support for not inclnding the kind of pubhc part1c1pat10n included in
the Draft General Permit.

State Board staff has correctly observed that “neither of these court cases are directly
applicable to states implementing the USEPA regulations” for CGPs. Fact Sheet, p. 6.
Nevertheless, the Draft General Permiit still contains these requirements. An analysis of
applicable cases makes it clear that the Draft General Permit can be amended consistent with
federal and state law to incorporate public participation requirements that do far less damage to,
and wreak less havoc on the local land use and environmental process and approvals,

First, the State Board’s own Senior Staff Counsel concluded that the Ninth Circuit’s
ruling in Environmental Defense Center “is limited to the small MS4 regulations, and does not
necessarily apply to other permits, such as general construction and general industrial.”
Elizabeth Miller Jennings, Senior Staff Counsel IV, USEPA Guidance Implementing Partial
Remand of the Storm Water Phase I Regulations Regarding Notices of Intent and NPDES
General Permitting for Phase Il MS4s, April 22, 2004 (emphasis added). As Ms. Jennings notes,
the Environmental Defense case involved public participation with respect to the issuance of
small MS4 permits — and does nor apply to coverage of individual construction projects under a
construction general permit, or any other type of general permit. Thus, the case is inapposite,
and provides no legal authority for the Draft General Permit requirements. Further, as upheld in
The Divers’ case discussed below, the Phase I MS4 permit at issue in Environmental Defense
Center did not contain the substantial and stringent limitations set forth in the Draft General
Permit, which restrict the flexibility that permittees have in complying with permit standards. As
a result of the more prescriptive requirements in the Phase 11 MS4 permit, less permittee
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discretion creates less opportunity and need for public review and comment beyond opportunitics
already available under existing law.

Second, the court in Environmental Defense held that the public was entitled to access the
records of small MS4s, but it strongly suggested that had EPA simply made NOIs publicly
available during business hours, that would have allowed for sufficient public participation.
Environmental Defense Center, 344 F.3d at 857. Thus, the level of public participation that the -
Ninth Circuit believes necessary to satisfy the public participation requirement for issuance of
small MS4s is filing and comment on NOL and does not require public review of g/l PRDs and
new Regional Board authorities to respond to those review processes. As a result, the Draft
General Permit public participation requirements could and should be substantially limited to be
more consistent with Environmental Defense Center, and less damaging to local land use and
environmental approval processes.

Third, in the Waterkeeper case the Second Circuit held that EPA’s rule regarding
Confined Animal Feeding Operations (“CAFOs”) required public participation and the
opportunity to call for hearings regarding the individual putrient management plans that are
prepared pursuant to the CAFO permits. Waterkeeper, 399 F.3d at 503. As with Environmental
Defense Center, the Waterkeeper court was concerned that the public was denied all access to
public registration documents and nutrient management plans, and the CAFO permit so lacked
substitutive standards for water quality control, that the court concluded dischargers had
sufficient flexibility to fail to include BMPs in their nutrient management plans without recourse.
1d. at 502-503. Unlike the CAFO Rule in Waterkeeper, the Draft General Permit has been
specifically strengthened to incorporate more substantive and comprehensive water quality
requirements to limit compliance discretion and instances of failure comply. Further,
Waterkeepers did not require that an entirely new public process and opportunity for challenge to
local land use and environmental approvals must be developed to address the deficiency. Id.

Finally, in Divers’, asserted that allowing the Navy to develop a preventioﬁ plan,
including BMPs, delegated too much discretion to the Navy and deprived the public of its right
to participate in permit issuance. The court of appeal disagreed:

Our review of the record does not support this contention. The
requirements of the prevention plan the Navy must develop are set
forth in an 18-page attachment to the permit. The attachment sets
forth in some detail what the plan must include in terms of
identifying sources of pollution, monitoring, recordkeeping and.
reporting. In particular, we note the permit provides that ‘upon

. potification by the Regional Board and/or local agency that the
[prevention plan] does not meet one or more of the minimum
requirements of this Section,” the Navy must revise the plan and
implement additional BMPs that are effective in reducing and
eliminating poliutants in its discharges. Thus the permit both
carefully limits the Navy’s discretion in developing a prevention
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plan and provides for meaningful regulatory review of the
prevention plan.

Divers’ Environmental Cbnservatian Organization v. State Water Resources Control Board, 145
Cal. App. 4th at 262-263.

In the case of the Draft General Permit, the permit and attachments total well over 120
pages, more than seven times more pages of detailed instructions regarding SWPPP preparation
and appropriate water quality control measures than held sufficiently detailed to Limit the

_ permittee’s discretion in Divers’, and to provide for meaningful regulatory review of the
prevention plan to be developed under the discharger’s permit.

Based on Divers’, no additional public participation is required because the Draft General
Permit includes specific standards for SWPPP implementation and water quality control.
Neither Environmental Defense Center nor Waterkeeper requires additional public participation
under circumstances like those in this case and in Divers’.

_ These cases certainly do not require an unlimited period for public comment and
challenge, a Regional Board hearing on the PRDs, rescission or retroactive enforcement of
imposition of penalties as provided by the Draft General Permit. By taking this unprecedented
leap to provide another opportunity for project challenge, the State Board unnecessarily
generates significant risk of additional costs, delay and administrative burdens for permittees
who have already complied with all other federal, state and local laws, and the agencies that have
issued those approvals. The Draft General Permit should be amended to eliminate, or '
substantially limit the public participation provisions.

B. Practical and Policy Issues Associated with Implementation of Public
Participation Requirements.

In addition to the fact that the public participation provisions are not legally required,
they present some serious policy issues. From a local land use planning perspective such a late
review of approved projects allows project opponents another “bite at the apple” to challenge a
project on any basis. This has the potential to “undo” municipal planning and approval
processes. In a recent rulemaking, EPA noted the responsibility and authority of local
‘government over land use planning “to protect infrastructure and achieve local resource goals” as
one of the reasons that it was not appropriate for EPA to regulate certain post-construction
impacts as part of its construction program. 69 Fed. Reg. 22,480 (April 26, 2004); 67 Fed, Reg.
42,644 (Tune 24, 2002). :

C. Public Participation Requirements Contain More Questions Than Answers.

We are also concerned about impleméntation and enforcement of the public participation
provisions contained within the Draft General Permit. There are a number of unanswered
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guestions that remain — many of which were asked but not answered at the May Wofkshops held
by staff. These unanswered questions include, but are not Limited to the following:

.  Will comments be limited to issues covered under the Permit?
. Will comments be limited to construction water quality issues?

« Will Regional Boards be required or have the option to respond to comments, and
if so, how?

« Wil the discharger have the opportunity to respond to comments, and if so, how?
. Will the discharger be provided notice of and access to the comments received?

« How long will comments be taken? For the entirety of coverage of project? Or
~ will there be a cut-off for receipt of comments on a project?

« PRDs must be “accepted” before construction activities are permitted, but it is
unclear what “acceptance” means from a practical perspective? '

.  When and under what circumstances will a hearing be required?

» What happens if a project’s PRD has been accepted and construction activities
have commenced but then the Regional Board receives a comment that merits
some consideration? Will the Regional Board stop constraction at that time?

. How long does a Regional Board have to investigate comments and determine if
the comments warrant further review of a project? '

+ When do PRDs require an update? Anytime a project changes, even if the change
is insignificant? .

" As described in some detail in the [ist above, there are a number of unanswered questions
regarding implementation of the proposed public participation requirements. These issues must
be resolved before these requirements become effective. The Draft General Permit proposes
implementation of these new public participation requirements within 100 days of permit
adoption, but provides no guidance to Regional Boards with respect to a long list of procedural
questions that must be properly addressed to protect due process. One hundred days will not
allow the Regional Boards time to draft policies to deal with these issues.

. Moreover, it makes little sense to have the individual Regional Boards answering all of
these questions on their own. That will lead to inconsistency in application of these requirements
and tremendous confusion on behalf of the regulators and regulated community. The variation in

" approaches to these requirements will create competitive disadvantages in certain jurisdictions
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resulting in an inability of municipalities to perform and attract development within their
boundaries. : .

The failure to limit comment period, failure to limit topics of comment to water quality
related items (rather than planning and design issues) and the failure to limit response to
comment by the Regional Boards, illegally and improperly puts the Regional Boards in the
position of second guessing municipal planning and entitlement approvals, and gives rise to
unreasonable exposure of permittees to enforcement liability. These unanswered questions also
give rise to significant due process conceras.

D. Recommended Alternative Approaches for Public Participation.

H the State Board determines that it is necessary to include a public review period for
PRDs at all, which is a position in direct conflict with Divers’, it must carefully define the
requirements and procedures for such a process. At most, the Permit should allow public review
of PRDs and SWPPPs for a very limited time period, and that review should be limited solely to
the issues covered by the CGP — not issues that were already raised in CEQA process. The
review and comment should be limited to water quality issues associated with construction (not
post-construction, which could require significant re-design of project at late stage of
development). Although we do not agree that a public review process of any period is legally or
otherwise necessary to achieve public participation, if the Final CGP is to include such a process
we submit that it must include, at a minimum, the following:

¢ Limitations on comments that should be submitted, and on which the Regional
Boards may act. To be acceptable, the Draft General Permit should provide
that the comments are limited raising substantial issues regarding compliance
of PRDs with construction phase water quality control requirements. Regional
Boards should not act on PRDs addressing or challenging post-construction
hydromodification controls already reviewed under CEQA or after the
tentative map stage due to the risk countermanding final land use approvals
and entitlements.

¢ The commenter or Regional Board should issue notice of comments to
permittees. This would allow permittees the opportunity to respond to
comments. :

¢ There should be 2 maximum time period of a very short duration (30 days) in
which a Regional Board must respond after receiving a comment, and there
should be a provision that if the Regional Board fails 1o respond to comments
‘within the prescribed timeframe, the comments are deemed to have been
determined invalid.

* Regional Board action in response to qualified comments should be limited to
a prompt determination that comments are not valid or specific direction to the
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developer to revise the SWPPP as necessary to comply with construction
phase water quality requirements.

o There should be an express provision that PRDs and the public review and
Regional Board determination periods can run concurrently with the
applicable CEQA public comment period so 2s to avoid a “late hit” for
projects after CEQA review has been completed.

* The public review period should be limited to a maximum of 15 days.

9. EXPANDED MONITORING PROVISIONS AND REQUIREMENTS DCGP §§ L
- 17 AND 18; ATTACHMENT B MONITORING AND REPORTING PROGRAM)
ARE NOT SUFFICIENTLY RELATED TO CONSTITUENTS OF CONCERN
AND CONSTRUCTION SITE DISCHARGES, AND ARE EXTREMELY
COSTLY AND BURDENSOME. :

The Draft General Permit contains myriad new monitoring requirements, now referred to
as a Construction Site Monitoring Program (“CSMP”), much of which is duplicative of MS4
Permit and ambient water quality monitoring and does not appear to be tied to determining the
treatment capabilities of BMPs or the water guality effects of construction activitics. Asa
practical matter, most municipalities currently already are engaged at substantial expense in
significant storm water monitoring and receiving water monitoring under their MS4 Permits and
ambient water quality monitoring programs. Consequently, much of the new monitoring '
required by the Draft General Permit will not provide significant benefit, but will simply impose
additional costs on the regulated community. ‘

'A.  Water Code Section 13267 Requires The State Board to Show Reasonable
Relationship Between The Need and Costs of Monitoring and The Benefit of
The Information Sought, and Section 13383 Permits Only Those Monitoring
Obligations That Are “Reasonably Required.” .

Pursuant to Water Code section 13267(b)1), “[t]he burden, including costs, of technical
or monitoring program reports required by the Regional Board] shall bear a reasonable
relationship to the need for the report and the benefits to be obtained from the reports[,]” and
“the regional board shall provide [the permittee] with a written explanation” why the report is
necessary. The State Board has neither explained how certain monitoring obligations in the
Draft General Permit are “reasonably required” to protect water quality, nor how the burdens that
the Draft General Permit would place on permittees to report is reasonably related to the need
and the expected benefits of having the additional information in the reports. These issues are
particularly acute with respect to receiving water monitoring for suspended sediment
concentrations (“SSC™) and bioassessment.
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.B. There is No Reasonable Relationship Between The Costs and Purpose of The
Additional Monitoring. ‘

1 Purpose of Monitoring Data.

According to the Draft General Permit, the CSMP is to be a part of the SWPPP, but it is
required to contain elements that go beyond requirements necessary to determine compliance
with the SWPPP or the Permit, including extensive receiving water monitoring, bioassessment
monitoring, and $SC monitoring. Absent some provision for forensic analysis to account for co-
mingled flows, bioassessment monitoring is expensive, but does not relate to the requirements of
the Draft General Permit. As a result, bioassessment monitoring is inappropriate under the Clean
Water Act and Porter-Cologne provisions regarding the relationship between the requirements of
the NPDES permit and the monitoring mandated under the permit Further, there is no
“reasonable relationship™ between the burden imposed on dischargers and the gains to water
quality. Water Code § 13267(bX1).

It is also unclear how the SSC monitoting relates to permit requirements in the absence of
any connection or established relationship between turbidity and SSC values. At the same time,
SSC monitoring is very expensive, and unavailable on a commercial basis. Again, without a
clear rationale, given the costs and unavailability of SSC testing, monitoring for that pollutant
should be dropped from the CGP. ‘

With respect to the receiving water monitoring requirements, the State Board staff stated
at the workshop that this monitoring was designed to facilitate enforcement, but this monitoring
and the data it generates is not at all tailored for enforcement purposes because there is no |

‘requirement or process to do forensic investigation on comingled flows. The City cannot support
using this data for enforcement without some process in place to ensure that the discharger is not
cited for a violation of receiving water standards when its discharge, because of comingling, has
nothing to do with the exceedance. 1’

- We understand that the State Board wants to obtain more robust data on the impact of i
construction storm water on receiving water quality, and receiving water quality in general;
however, imposing these expanded monitoring requirements on all construction site discharges is

inappropriate. If this type of monitoring data is desired by the State Board in order to improve

the CGP, then the City supports State Board collection of a small permit fee and performance of

the receiving water monitoring on its own. This will allow for consistent data collection, and

ultimately more reliable, usable data that actually might result in improvements to the Permit and

‘water quality. : '

(4} Costs of Additional Monitoring.

The Draft General Permit will impose steep increase in costs associated with more
burdensome types, and frequency of, monitoring required by the Draft General Permit.
Caurrently, construction sites are required to monitor discharges for sediment only if the site

284750_9.doc
LOS ANGELES SAN FRANGISCO ORANGE COUNTY SACRAMENTO WASHINGTON, D.C/VIRGINIA ALSTIN SEATTLE




NOSSAMAN, GUTHNER, KNOX & ELLIOTT; LLP

Mr. Mike Loving
June 11, 2008
Page 61

discharges directly to water bodies listed as impaired under Section 303(d) of the Clean Water
Act, and sites must monitor for non-visible poflutants onty if BMPs for materials containing non-
visible pollutants fail. But, under the Draft General Permit, almost all construction sites will be
required to conduct monitoring at maltiple discharge points for a number of additional
constituents: sediment (both total suspended sediment and turbidity), pH, and non-visible
pollutants. In addition, the vast majority of Southern California sites must conduct
bioassessment monitoring of receiving waters, which duplicates MS4 permit storm water
monitoring programs. '

The Draft General Permit also requires that a large number of storm events be sampled,
rather than sampling only when a site either directly discharges to a 303(d) listed water body or
experiences a BMP failure. Under the Draft General Permit, sampling must be conducted at
least daily during every rain events, at any time a BMP fails, and sites must conduct baseline
receiving water monitoring, run-on monitoring, monitoring of all non-storm water discharges
(line testing, groundwater dewatering), and monitoring of all releases of any trapped/captured
storm water. : : -

Finally, the Draft General Permit mandates monitoring of discharges at a minimum of
one discharge point per onsite “drainage area,” resulting in multiple monitoring locations for
larger sites regardless of whether all drainage areas are tributary to the same ultimate receiving
water body. All of these conditions described above are a significant expansion of the
monitoring requirements, which are not at all reasonably related to improving water quality.

The costs of these additional monitoring requirements are significant. As Dr. David
Sunding testified at the June 4, 2008 hearing, visual monitoring for a 5-acre site would cost over
$10,000 and rain event monitoring is estimated at $34,765. Without a clear reason why
construction projects should incur these costs, they cannot be maintained in the CGP.

Because similar data is already being developed at the City’s expense under other
monitoring programs, the City generally supports elimination of receiving water monitoring
requirements from the Fipal CGP. To the extent either discharge data or receiving water data is
needed to support the next renewal of the CGP, the City supports collection of that data by the
State Board, but only in accordance with a properly designed study that will be effective in
providing the kind of information the State Board needs to complete the BAT/BCT analysis

appropriately.

10. LACK OF GRANDFATHERING/PHASE-IN PROVISIONS CREATES
UNCERTAINTY FOR LOCAL AGENCY ENVIRONMENTAL AND LAND USE
-APPROVALS. '

A final major concern that the City has with the DCGP is that it contains no
grandfathering or transition periods to reasonably protect projects already under construction and
approved under the current CGP at the time of adoption of the new permit. There are significant
legal and policy issues that make some form of grandfathering or phase-in period critical,
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particularly for those provisions of the Permit that must be implemented during the land use,
planning and environmental review phases of a project to allow for sufficient project .
modifications to achieve effective compliance with the Draft General Permit requirement.

A, 'Grandfathering to Address Runoff Volume Reduction and Flow Control
Provisions.

(1)  Avoiding Retrofit; Re-engineering, Re-Design and Re-permitting
Costs,

Depending on the appropriate interpretation of the requirements of the Draft General
permit pertaining to runoff volume reduction and flow control (DCGP §VIILH. and Attachment
F, the “Hydromod Control Provisions”), it ‘may only be feasible to comply with Hydromod
Control Provisions during planning and environmental review, up until tentative tract maps are
approved, without imposing on project applicants and local agencies the substantial economic
costs associated with delay, redesign, and re-permitting of a project After approval of tentative
maps, significant re-design necessary to implement the stringent (and, as shown in Sections 5
and 6 above, improper) hydromodification control requirements of Draft General Permit
§ VIILH. These requirements mandate matching the pre-and post project water balance for the
smallest storms up to the 85th percentile storm event, post-project time of minoff concentration
that is equal to or greater than pre-project time of concentration, and preservation of pre-
construction drainage density for all drainage areas serving first order streams.

It is not clear that compliance with some or all of Attachment F measures provides a safe
harbor such that compliance with the Attachment is deemed compliance with Draft General
Permit § VIILH., or if one can comply with some or all, of the practices set forth in Attachment
F, and still be required to implement additional volume reduction measures to achieve the very
stringent standards of Draft General Permit § VIHLH. It is further not clear how many of the
Attachment F requirements must be integrated into the project to attain sufficient credit to be )
deemed to comply with standards of Draft General Permit § VIILH (if that is even possible under
the Draft General Permit). :

- 'To comply with the stringent and prescriptive requirements of Draft General Permit
§ VIILH, regardless of site conditions and receiving water drainage conditions, will in many
cases require significant re-engineering to assure soils and geotechnical stability, proper _
hydrology and routing of storm flows, and appropriate flood protection. Similarly, incorporation
of certain Attachment F features into a project after tentative tract map approvals, such as stream
buffers, swales, cisterns, porous pavement, and potentially sand impervious area disconnection
requires re-engineering, retrofit, and can involve materials that are cost prohibitive or require
 significant City maintenance costs after dedication (e.g., porous pavement). Re-engineering,
retrofit, high cost materials, and additional maintenance costs can all substantially increase
project costs to the point of economic infeasibility. Further, re-engineering and retrofit often also
require new permitting approvals, and often causes substantial delay that is both costly and staff-
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intensive for both public agencies and project applicants once tentative tract maps and backbone
infrastructure have been approved and/or construction has commenced. '

(2)  Preventing Interference with Vested Rights.

7 The Draft General Permit currently applies new hydromodification control requirements
to all projects, even those that are vested under common law rules, or vesting or development
agreement statutes. As discussed in Section 7.G above, it creates legal issues for local agencies
(as distinguished from state agencies) and constitutes unwise policy to require fully vested
construction projects to undergo re-design to conform with new Draft General permit Hydromod
Control Provisions, especially where there may be no clear benefit, depending on the condition
of the receiving water and its susceptibility to destabilization. See Avco Community Developers,
Inc. v. South Coast Reg’l Comm’n, 17 Cal.3d 785, 791 (1976); Gov. Code §§ 66498.1-66498.9;
Gov. Code §§ 65864-65869.5. Once a project becomes vested, a municipality’s ability to further
condition or legally mandate changes to vested projects is constrained, and it becomes a majos
battle for cities to mandate and enforce project changes as significant as those necessary to
impiement the Hydromod Control Provisions, including re-design and re-engineering once they
have received entitlements imposing these requirements. '

3) Recommendation.

The State Board should remove the hydromodification control provisions from the CGP.
However, if the State Board is intent upon regulating post-construction hydromodification
impacts through the CGP, then the hydromodification control measures should contain a
provision that would allow for the grandfathering of existing projects for which local agencies
have issued tentative tract map and CEQA approvals. The City recommends such grandfathering
because it provides a “bright line test” between applicants exempted from the Hydromod Control
Provisions, and those required to comply. .

However, another alternative is the grandfathering clause adopted by the San Diego
Regional Water Quality Control Board when imposing hydromodification controls and LiD
requirements in its recently approved MS4 permit. 41 Although the San Diego grandfathering
provision is not quite as clear as the first recommendation, it does provide an exemption where

41 The San Diego County MS4 Permit provides: “Updated SUSMP and hydromodification requirements shall
apply to all priority projects or phases of priority projects which have not yet begun grading or construction
activities at the time any updated SUSMP or hydromodification requirement commences. If a co-permittee
determines that tawful prior approval of a project exists, whereby application of an updated SUSMP or
hydromodification requirement to the project is infeasible, the updated SUSMP or hydromodification
requirement need not apply to the project. Where feasible, the co-permittees shall utilize the SUSMP and
hydromodification update periods to ensure that projects undergoing approval processes include application of
the updated SUSMP and hydromodification requirements in their plans.” Waste Discharge Requirements for
Discharges of Urban Runoff from the Municipal Separate Storm Sewer Systems (MS4s) Draining the
Watersheds of the County of San Diego, the Incorporated Cites of San Diego County, the San Diego Unified
Port District and the San Diego Regional Airport Authority, R9-2007-0001, p. 17, footnote 3.
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application of new requirements becomes legally or physically infeasible (e.g., because there are
no additional ministerial approvals to be issued by the local agency, or vested rights make
application of new requirements infeasible, or the costs of redesi gn would be economically
infeasible). ’

However, such a clause lacks a bright-line test for what constitutes and appropriate
feasibility analysis under the grandfathering provisions. Nevertheless, if the State Board will not
remove the Hydromod Control Provisions, the State Board should adopt either a “bright line” -
grandfathering clause as suggested above, or one more akin to that adopted by the San Diego
Regional Board. Either would be a vast improvement upon the current Draft General Permit,
which lacks a grandfathering clause. By adoption of a grandfathering provision, the State Board
could achieve the objectives that it seemingly seeks to achieve, while honoring the local agency
land use and environmental approval process.

B. Grandfathering to Address Other Draft General Permit Provisions.

Other provision of the Draft General Permit could prove problematic if they are
implemented immediately without any phase-in or grandfathering period. The following are
examples of additional grandfathering periods needed under the Draft General Construction
Permit: '

* Risk Determination and Jurisdictional Delineation. The risk categorization
requirements, particularly as applied within the City of Irvine, are anticipated to result
in a large number of Risk Level 4 projects. Moreover, the Draft General Permit
excludes projects that discharge to waters of the state from coverage. M these
provisions remain in the CGP, the City recommends grandfathering existing projects
under construction at the time that the new CGP is adopted. This would avoid
shutting down an overwhelming number of operating construction projects that would
be Risk Level 4, or that discharge to waters of the state pending application and
issuance of an IP by the Regional Board. The number of projects that could be
potentially affected by delay or suspension of activity is large, but the water quality
costs associated with exempting these projects from IPs and the permit process is not

significant.

= Public Participation. As noted above, public participation provisions should be
amended substantially as allowed by existing law to reduce the delay and interference
that adverse public comments at or after the NOI stage could cause. In light of the
delay and interference anticipated, the City requests grandfathering from public
participation requirements all projects that have begun construction at the time of
adoption of the new CGP. :

- Trammg Period. As noted above, many provisions of the General Permit are very
complex. For example, the Risk Assessment and Risk Determination provisions and
the provisions governing calculation of ALs are difficult for the City to implement,
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much less for the City to assist others in implementing. As a result. the City requests
the State Board adopt a phase-in period that allows it to conduct adequate training for
municipalities and Regional Boards before expecting compliance with new CGP
provisions.

11. CONCLUSION.

The Draft General Permit is flawed, but not fatally flawed. With proper revisions to
allow for use of traditional source control BMPs, adjustment of the risk assessment to assure a
more normatl distribution of construction sites among risk levels, elimination of improper
" exclusions, assurances that only reasonably foreseeable projects are considered part of the City’s
common plan of development, clarifications, and a robust pre-issuance training program, the new
risk-based approach could provide the efficiencies of a general permit without imposing undue
costs on the regulated public, or undue administrative costs on the regulators.

Very truly yours,

e

of NOSSAMAN, GUTHNER, KNOX & ELLIOTT, LLP

cc: Robert D. Thornton
Rosanna Lacarra
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Attachment A
Simplified Typical Land Use Approval Time Line
|
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Attachment 3
(Technical Concerns)




To: Mike Loving, City of Irvine

From: Rosanna Lacarra, Sr.-Proiect Manager/Sr. Scientist il

CC: ' Mary Lynn Coffee, Nossaman |

Date: June 9, 2008 - |

Re: ' Draft Waste Discharge Requirements for Discharges of Storm Water Runoff Associated

with Consfruction Acfivity, NPDES General Permit No. CAR000002 (General
Construction Permit or General Permit)

PBS&J has evaluated the March 28, 2008 version of the proposed Draft Waste Discharge Requirements for Discharges
of Storm Water Runoff Associated with Construction Activity, NPDES General Permit No. CAR000002 (General
Construction Permit or General Permi) and the accompanying Fact Sheet dated March 18, 2008 issued by the State
Water Resources Control Board for public comment. :

This fechnical memorandum has been prepared fo present the seven most significant issues or questions for the City of
Irvine reiated to the requirements in the General Construction Permit and to provide altemnafives or solutions.

The following items are provided to highlight some of the challenges and issues that applicants will face.
lssue No. 1 — Cost to Comply with the Proposed General Construction Permit

© The present vession of the General Construction Permit is very prescriptive in nature and highty technical compared to the
permit that is currently in effect, which was issued in 1999, An esiimate of the overall cost of implementation for 2 sample
project has been prepared and is aftached as Exhibit A to this memorandum, and incorporated herein by this reference.
The attached Construction Permit compliance cost estimate was prepared for a sample site of 100 acres slated for
residential development with the following assumptions: no phased grading or limited phased grading, four drainage
areas with one discharge point each, and project timefine from start to finish of 7 years. We can anticipate much higher
costs compared to the current permit in the planning stage of the project for SWPPP and CSMP development and permit
coverage; the implementation stage including BMP instaliation and maintenance and site inspection; compliance
monitoring and reporting; and project closure. The General Permit will require highly qualified and technical experts fo
develop the documents that need to be prepared which is one of the reasons for the significant cost increases. Additional
costs, not included in our estimate, include the cost incurred from any delays to the project in the issuance of the NOI,
phased grading extending the project timeline, the re-submittal of the PRDs, the public comment period or other
regulatory agency actions, Our preliminary estimate of the cost to implement the proposed General Construction Permit is
from $490,000 for a Risk Leve! 1 site to approximately $1.3 million for a Risk Level 3 for the first year. The annual cost for
years 2 through 7, for a 7 year project, range from $460,000 to $1.3 million dollars for risk levels 1 — 3. The cost fo obtain
coverage for a Risk Level 4 site is very difficult to estimate because the reguirements have not been drafted but will fikely
exceed $1.6 million doliars for the first year and approximately $1.5 milfion per year. . ‘
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Issue No. 2 - Permitting Risk Level 4 Sites Construction Sites

The General Permit requires that each project site (or multiple drainage areas ofa project site} be evaiuated for the Risk
Level they pose to water quality and beneficial uses of the receiving waters. While we support a risk-based approach to
water quality control for construction sites, the evaluation is complex and aided by a spreadshest toot provided as part of

~ the General Construction Permit. The output of the spreadsheet is the Risk Level defermination including the lowest
(Risk Level 1) fo the highest (Risk Level 4). The General Construction Permit does nof provide coverage for discharges
from Risk Level 4 sites, which are directed to apply for an Individual NPDES Permit from the local Regional Board.

Individual Permits :
The challenge in implementing the General Construction Permiit is that it does not indicate how Risk Level 4 site

permitting will take place (other than applications for individual permits that will be through the local Regional Board) and

expressly allows permitting conditions for all Risk Level 4 sites to be issued on g case-by-case basis which may be very

different for each site. This leaves a potentially very large group of construction operators without any guidance for
operaiors, or Regional Boards issuing individual permits, and only one, very difficult and expensive permitting option.

Excluding Risk Level 4 sites from the General Construction Permit process goes against the analysis presented in the

Fact Sheet, as described below, and as a result is impractical, infeasible and economically unrealistic.

The General Permit Fact Sheet indicates that Risk Level 4 sites should be permitted under the General Patrmit for the
following reasons: 1) *Regulafing many storm water discharges under one permit will greatly reduce the administrative
burden associated with permitting individual storm water discharges {Fact Sheet, page 3, Section LAY, 2 "The
application requirements for coverage under a general permit are far less rigorous than individual permit application
requirements and hence more cost effective (Fact Sheet, page 11, Section fl.A-third bullet); 3) "From a management
perspective, there are inconsistencies among regions in their regulatory approaches to Phase | MS4s. Some of these
inconsistencies are unnecessary. In addition, increases in the cost of compliance need fo be managed over time". It
reasons, from the statements in the State Board's General Permit Fact Sheet, that the issuance of Individual Construction
Permits was deemed to be an administrative burden, will require more extensive permit application requirements and -
increased costs (fo applicants and the State), and the issuance of individual construction permits by regional boards wil
create (or expand) the existing inconsistent application of reguiations and increase compliance costs. Because the
General Permit is comprehensive, prescriptive {sometimes overly prescriptive), and is structured in such a way that it
addresses all the various project site conditions possible and has muitiple requirements to address them; the General
Permit should apply to all risk levels. '

The SWRCB should issue a General Construction Permit that inciudes all four identifled Risk Levels and not bypass the
more effective and efficient approach of the General Permit process. It is clear that requiring an Individual Permit for
construction sites across the entire State of California will cripple both the consruction operators, including public works

~ projects, and the Regional Boards due o the complexity of the Individual Permit process and extensive comment period,
the cost to develop, burden o implement and manage, and inadequate resources to overses these permits, Simitarly, to
the extent the City is mandated by the MS4 permi to conduct construction permit enforcement activities; enforcement will
be much more complex because many sites will be subject to differing construction water quality control requirements
depending on the conditions and requirerents of each Individual Permit, _
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The Number of Risk Level 4 Sites Likely To Be Underestimated

The SWRCE stated in the recent workshops on the General Permit that it has not fully assessed the number of Risk Level
4 sites that would be subject fo Individual Permits. The first assumption made by SWRCB staff is that the construction
sites are nomally distributed among risk leveis in accordance with 2 standard bell curve, and that the number of risk level
4 sites is vey small because risk level 4 sites are “outliers.” Currently, there are approximately 20,000 permitiees
throughout the State, and even if only 12% are risk level 4 (reflecting a normal distribution between one and two standard
deviations) as shown in Figure 1; this still means that over 2,400 individual permits would have to be issued by the
Regional Boards within 100 days of the new permit adoption. It is more plausible that the number of risk level 4 sites is
farger because there are more factors that drive that defermination, including the number of sensitive waters within a
jurisdiction, including waters subject 10 303(d) listings and TMDLs, which have historically increased over time (See
Figure 1). Therefore, the number of risk level 4 sites is bound fo continuously rise over the next five to ten years.
Currently, without a full verification of the data and a true test considering not only sediment risk, as has been done to
date by the SWRCB, but also considering receiving water risk, to determine a truly representative prediction of the actual
number of sites within each risk fevel, it is unclear what the actual distribution is, but certainly risk level 4 sites are unlikely
to be outfiers within the City of Irvine based on our assessment discussed below.

Figure 1. Normal Distribution of Project Sites

EFFECT OF 308d LISTINGS ON RISK LEVEL DISTRIBUTION

Direct and Indirect Discharges to Receiving Waters _

The General Permit Risk Level Assessment worksheet requires the applicant to idenitify if the “disturbed area” discharges
“directly” or “indirectly” to a receiving waterbody impaired by sediment. The General Permit does not offer a definition of
‘directly” or “indirectly.” SWRCB staff indicated at the May 7 workshop that “the intent of the General Permit is to
address sites as higher risk level if the discharge from the project (permitted) site is one that sheet flows fo, or has a direct
conveyance and outfall to the receiving waterbody. Some additional interpretation is necessary. The SWRCB should
eliminate the reference to “indirect” discharges, and adopt a definition of direct discharge that limits the term to discharges
where there is “no comingling” of storm water from other project sites or sources with the discharge from the project site
prior o entry into the receiving waterbody. That is, the definition of the discharge should be interpreted as “directly and
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solely” from the “disturbed area” to the receiving waterbody impaired by sediment. This interpretation should be inciuded
in the General Permit to allow for consistency.

The General Permit does not clearly address if ‘receiving waterbody impaired by sediment’ is to include the waterbodies
in the most recent 303(d) List and on the TMDL list. The “sediment impaired waterbodies” tab on the Risk Level tool is
formatted differently than the SWRCB Impaired Waterbodies lists from 2006 and makes it difficult to make comparisons
and verify. A clarification that the definition of ‘receiving waterbody impaired by sediment” does not inciude those
. impaired waterbodies for which a TMDL have been adopted and the spreadsheet tools listings should be included in the
Fact Sheet and noted in the Risk Leve! spreadshest tool. B

* Risk Assessment Resuits for City of vine Under the Proposed General Pemi

An evaluation of the distribution of risk levels was performed for a large site proposed for development within the City of
Irvine using the proposed General Permit condition, the risk assessment tool, and the very broad description of “direct
and indirect” discharges to sensitive receiving waters. We concluded that the vast majority of construction projects within
the City of Irvine fall within Risk levels 3 and 4, and are not normally distributed among risk levels along a bell shaped
curve. Therefore, we are extremely concerned that the fiawed and not fully reviewed risk assessment process in the
proposed General Construction Permif will have serious impacts on present and future construction sites, construction
operators, City resources, and the City's municipal improvement projects when permitting is abruptly halted and no
specific guidance and resources are available to the Regional Board fo process hundreds of risk level 4 permits.
. Municipalities are fikely to bare the brunt of the consequences since they are involved in issuing construction relate
permits (grading permits, efc.) that require proof of compliance with the General Construction Permit :

Risk Reduction Credit

The last item that needs to be addressed for Risk Leve! determination is the ability for a discharger to reduce the risk level ‘

of a project through the implementation of BMPs, The current methodology in the Risk Level assessment tool does not
provide any reduction or credit when the site is protected by one or'a combination of source andfor freatment controf
BMPs (such as traditional erosion control BMPs). The spreadsheet tool does offer the discharger a reduction in receiving
water risk level or credit (rather than sediment risk level) through the use of ATS by 10 points. This creates a bias in favor
of the use of ATS over traditional BMPs. Risk Level assessment would be more comprehensive, less biased, and more
technically sound if credit was provided for all types of BMPs and not only ATS. By all accounts the General Permit and
the associated fact sheet recognize that there's a higher risk fo the environment when ATS is used as a BMP due to the
potential for toxicity and the introduction of ultra clean water that is starved and poised to assimilate solids and sediment
from the environment (receiving waters} and even with these potential problems being recognized the bias remains and is
not justified,

Statement of Need to Resolve Permitting Issue(s)

* SWRCB must fully assess the impact of excluding the Risk Level 4 projects from the General
Construction Permit. It should provide a full assessment of the number of projects with the potential to
trigger Risk Level 4, especially in southem California (Regions 9, 8 and 4) which have watersheds with
303(d) listings or TMDLs for sediment, siltation and other water quality impairments currently
associated with construction activities; and determine if having individual permits for fhese project sites
is reasonable based on resourcas (funding and staffing), technical merit, and statewide policy.
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The SWRCB must assess the resources necessary to implement a Risk Level 4 Individual Permitting
sirategy, provide extensive stetewide guidance fo the Regional Boards for the development and
issuance of Individual Permits. _

The SWRCB should determine if coverage under the General Permit makes sense due to the number
of projects that can be anticipated will fall within the Risk Level 4 category, which are unlikely for many
areas 1o be an "outiier” number, and are unlikely to have a normal bell curve distribution, but instead

 may account for a much larger percentage of totai construction sites.

The SWRCB should provide an estimate of the resources available at the SWRCB and Regional
Boards to manage the proposed permitting strategy that includes hundreds if not thousands of

individual permits, compiex permitting requirements and determinafions, and extensive compliance
oversight.

The SWRCB should define *directly to a receiving waterbody” to include only those discharges that
enter receiving water prior to comingling with other Tunoff fo better tailor the Risk Level assessment tool
and obtain results that are more normally distributed among risk levels along a bell shaped curve.

The SWRCB should clarify if “receiving waterbody ifnpaired by sediment” includes 303(d) listed
waterbodies that are already addressed byTMDLs, and therefore are being brought into compliance
with water quality standards. ' -

The SWRCB must clarify and define the process by which a dischargers is to update a Risk Level and
should issue guidance to Regional Boards regarding individual construction permitting programs to
remove as much uncertainty and subjectivity from permitting procedures and fo veduce unfounded
delays in general and individual permitiing as much as possible.

Risk Level *credits” towards a reduction in the risk leve! should be provided for all BMPs not just ATS.

ing Risk Level 4 implementation.

(Tentative responses by SWRCB Staff that were presented and responded to at the May 70 Los Angeles workshop are
shown in underiine text).

1. Considering the extensive requirements proposed in the General Construction Permit, what is the

on for not allowing coverage for Risk Level 4 sites and as a result creating an individual Permit

process that will be burdensome, costly and potentially unevenly applied or implemented across the
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2 How many project sites or what percent of construction sites are likely to be Risk Level 4 if the General
Construction Permit were adopted today?

SWRCB indicated thaf the number of projects that fall into the various risk levels is a bell curve and that Risk

Level 4 projects are "outliers”. They showed a map of the Sacramento area and explained they had performed

jal nt i the

. A full determination of the potential number of Risk Level project sites for the worst-case scenario should be
made for project sites in at least one entire Region, like Region 9 or 8, fo demonstrate the number of projects
that are Risk Level 4 when 303(d) listings for sediment are factored in,

3 What is the anticipated distribution of the existing permitted sites based on Risk Level {b,eﬂ curve, even,
other)? : '

SWRCR indicated that the number of profects that fall into the various risk levels js a bl curve, -

Project sites with a risk level 4 are likely to be in the thousands and no clear permitting process or statewide
strategy, or resources to conduct individual permitting have been proposed.

4, To what degree has the SWRCB evaluated the impact on their staff and the resources necessary to
process the numerous Risk Level 4 sites that will not recelve coverage under the General Construction
Permit?

SWRCB and Regional Board staffing levels have not been fully assessed in part because SWRCB stéff have
estimated the number of Risk Level 4 sites to be minimal. :

SWRCB used only half of the risk assessment tool and a very narrow set of data to estimate the number of
potential sites. Project sites with a risk level 4 are likely to be in the thousands and no clear permitting process or
statewide sfrategy, and resources have been proposed. '

5. What process will be implemented to review, approve, and finalize Individual Permits for Risk Leve] 4
sites?

Unknown. No indication from. the SWRCB as fo procedure for providing guidance to Regional Boards or
applicants. : ‘

SWRCB shouid address this issue as part of the public review process and prior to adoption of the General
Permit, _ ,

6. When will guidance documents and protocols be available for the Regional Boards to issue Risk Level 4
Permits? _
Unknown.

SWRCB should address this issue as part of the public review process and prior to adoption of the General
Permit.
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7. When will these guidance documents be available for public review and comments?
Unknown. : -

SWRCB should address this issue as part of the public review process and prior to adoption of the General

Permit. o ,

'8.  The General Construction Permit states that the Regional Board may terminate coverage for dischargers
who incorrectly determine or report their risk level {e.g., they determine themselves to be a Level 1 risk
when they are actually a Level 2 risk project). : ‘ _

a When will the RWQCB be confirming or verifying the Risk Level determination of a project site?
No requirement for Regional Boards to perform the assessment. No confirmation of verification of Risk
Levels will be routinely petformed. They may take place at the Regional Board's discretion or as a
result of a public notice, request or complaint Re-assessment of the Risk Level determinafion could

occur at any point during the construction phase, up untii an NOT is filed, creating the ntial for

stroactive enforcement liability if it is determined after a period of ope u ents
associated with a lower Risk Level fiat the Risk Level Assessment should have indicated a higher site

SWRCR should address this issue, and limit the period during which a Risk Assessment could be
chalienged as part of the public review process and pricr to adoption of the General Permit.

b. ‘Because of the numerous factors and potential (initial) assumptions that are made about a
project site and its characteristics, does the SWRCB anticipate on-going changes to the Risk
Level of project sites? How does it anticipate that these changes will be handled?
The SWRCB does anticipate ongoing changes to Risk Levels of project sites, but provides no guidance
in the General Permit regarding the types of changes that are sufficient to demand recaiculation of the
Risk Assessment. This situation creates a compliance frap, because there is an implied obligation fo
update Risk Assessments, but no guidance as to when. The SWRCB indicated that updates to the

assessment should be provided MMMM&M
&l nically. The Ci wer construction operators need certal rations roceed in
accordance with a_specified risk level, without the risk of retroactive liability for operations during a
period of assumed coverage.

SWRCB should address this issue as part of the public review process and prior to adoption of the
(General Permit, '

issue No. 3 — Numeric Action Levels (NALs) and Numeric Effiuent Limits (NELs)

The General Construction Permit requires the discharger to calculate the turbidity NAL for the project site using
Aftachment J. We have not been able to use the tools described in the General Construction Permit to determine the -
turbidity NAL. it appears that a previous version of the tool was designed to provide a final, calculated NAL from the data
input. The most recent version of the tool does not provide such a result or output. The tool is flawed and must be
"~ coracted before it can be determined whether the tool yields a reasonably NA based on site data.
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Statement of Need to Resolve Permitting issue(s)

SWRCB must evaluate the fools provided and verify they provide a meaningful resuft and can be used by other than a
highly qualified technical expeit. : '

Questions regarding NALS and NELs:

1. It appears infeasible to determine the NAL using the tools provided with the draft General Construction

Permit. How is the NAL calculated using Attachment J (should it be Attachment C)?
Will need to be done in a different forum: no time allocated during this workshop for that defailed review.

SWRCB requests that comments be forwarded regarding this issue.

We request that the SWRCB conduct a sharette to address this issue as part of the publib review process and
prior to adoption of the General Permit, _

2 Has the SWRCB verified that the spreadsheet tool is performing to- aliow for dischargers to use it
effectively?
No. Please provide comments.

SWRCB should address this issue as part of the public review procass and prior fo adoption of the General
Permit. : :

NELs

The SWRCB needs to reconsider establishing Turbidity NELs for ATS discharges and in doing S0 must consider
developing them as Technologically-Based Effluent Limits (TBELS) with a design storm event in mind. The determination
that NELs for turbidity are applicable to erosion and sediment control BMPs needs fo be reassessed as it is not
appropriate when the data has repeatediy shown that BMP performance and treatment effectiveness is highly variable
and may be primarily due to the variations in site conditions and storm event characteristics which means that all these
factors need to be considered in order to meet the Best Available Technoiogy and Best Conventional Technology
standards when developing NELs. The SWRCB has not performed the necessary data analysis and studies to support
the NELs in the General Construction Permit as meeting USEPA’s guidance for the development of TBELS. A similar
analysis Is hecessary in order for pH NELS to be considered equivalent to TBELS,

The limitations of the data and BMP performance studies that can apply statewide, the limited time available, and the
effort already put forth by all the parties involved (SWRCR staff, the Blue Ribbon Panel, construction site operators, and
stakeholders) shows us that the permitting system in California is still evolving and that the next step in the progression of
complexity of permitting requirements is fo step up to having Numeric Action Levels that mare clearly define the BMP
iterative process that was established with the previous pemit, ' :

Issue No. 4 - Active Treatment Systems (ATS)

It continues to be unclear when and how ATS technology will be feasible at a site when one considers the possible risk of
toxicity, discharging treated storm water that might be *hungry” to dissolve sediment downstream due to the low solids
content, pH and possibly low conductivity. It also appears to be completely up to the discharger to determine the
conditions under which it would be safe and appropriate to use, and how fo use the alternative, It appears prudent to
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provide more guidance on use and operation of ATS, as the State of Washington has done. In addition, because ATS
can be inappropriate for use based on the potential for adverse environmental effects, in addition to providing fhat the

_ use of ATS completely optional, the General Permit should give it less weight in the Risk Assessment determination and
the entire permitting strategy. _ '

The issues of concemn are in line with the concems raised by the Blue Ribbon Panel (Page 16, Third paragraph) regarding
the complexity of natural background sediment lovels, which are in some cases much higher such as in semi-arid and arid
regions including areas around Newport Coast and Los Angeles County, In these areas, the use of ATS could modify
‘natural erosion and adversely affect sediment- i benefits (sand replenishment, sediment transport, etc.). In
these areas, the General Pemit aiso creates a compliance trap pecause ATS is encouraged and incentivized, but the use
of ATS and resulting removals of sediment may produce a discharge that violates the General Permit receiving water
limits, which require that receiving water sediments regimes must be maintained.

gstions ATS:

1. UnderwhatciwumshmesdoestheSWRCBanticipﬂeﬂmtATScouldsafelybeusedtoeontrol
 sediment levels in storm water runoff from a site?

2 What guidance documents will be made available by the SWRCB to aid dischargers in making a
determination of the risk and feasibility of implementing ATS at a construction site?

3. What guidance or protocois will the SWRCB or Regional Board use o determine guide the operation of
ATS at construction sites?

lssue No. 5 - Effluent Monitoring, Construction Site Inspection and REAPs

The Monitoring and Inspection requirements in the General Permit have been crafted without consistency and without a

good understanding of how they will be implemented in the field. Many of the requirements are in practice (in the field)
interconnected and should be defined using a more comprehensive approach, Unfortunately, the General Construction

Permit takes each component independently and prescribes the requirements without seeking fo make it feasible,
manageable, and pratical fo conduct monitoring in the field and for widely variable conditions. The way the General .
Permit Monitoring and Inspection requirements are’ currently written, does not allow for a diligent discharger to . i
understand, plan, implement, and comply with the requirements. The lack of atfention o practicality is obvious in basic
but conflicting definitions that act as “triggers’ for the inspection and monitoring program requirements, including various

definifions for ‘rain events® that include terms fike “ikely precipitation event”, “qualifying rain events”, “rain event,

sextended storm event,” which are used but either not defined, or defined inconsistently. This makes it impossible to
reasonably know what the next action or compiiance steps should be. Another example deals with fimelines that may

appear to be the same but have very different meaning in practice and when it comes to determining compliance.

Definitions include 48 hours, 2 days, and 2 business days that make it difficult to implement a series of actions within the

same time period or concurrently. It would be more reasonable fo have ons definition and one timeline that would simpiify
procedures, implementation and compliance without compromising water quality. One possibility is leaving room for the
discharger to define the compliance actions ({inspections, sampiing, etc.) by providing more general guidance. '

We recommend one single definition for a qualifying rain event that will irigger ali the actions or chain of actions including
the preparation of a Rain Event Action Plan development, inspections, sampling, etc. There should be one single
qualirying rain event definition in the General Permit that would apply.
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We propose the “qualifying rain event” for all the actions including the preparation of a REAP should be defined as a
forecast with 50% probability of precipitation totaling at least 1/10¢ of an inch (instead of the “precipitation event™ wording
used in the General Permit which is equivalent to 1/100% of an inch and the minimum measureable amount). The 1/10% of
an inch or greater forecast precipitation with a probability of precipitation (POP) of 50% or greater would provide for a
reasonable, practical and implementable trigger. This definition accounts for a chance of scatfered rain which is the most
likely event to lead to saturation and runoff. it also is the most likely to actually take place and become an actual rain
event. The General Permit currently uses various other measurable amounts including “frace” and 1/100 of an inch
which are not likely to lead to actual precipitation, nor are they (by policy) generally associated with a probability of
precipitation by forecasters (NOAA website: hitp:/iwww.weather.gov/wsom/manual/archives/NC1 18411.HTML#28-31).

Incarporating a revised qualifying rain event definition {=1/10t of an inch precipitation with a = 50% chance) uniformly
addresses the issue of inconsistent triggers and greatly enhances the use of resources to address the most likely rain
events instead of the numerous “faise starts” that are fikely to take place by using “trace” or “likely precipitation” which is
equivalent to 1/100% of an inch. )

In support of our definition of a “qualifying rain event’ (=1/0" of an inch precipitation with a = 50% chance) we
conducted an analysis of the number of REAPs that would have to be prepared for a typical site in Orange County (using
rainfall data for John Wayne Airport from NOAA), From 2001 to 2006 the number of REAPs that would have been
prepared, using actual rainfall quantities and applying it o the definition we propose was. 19.5 while the number of rain
events with measured rain 217100 of an inch) was 36.7. The number of qualifying rain events .increases by
approximately 88% with the more stringent definition, but will likely result in 88% more false starts for those events
between 0.10 and 0.001 inches of rain fall without any potential for improvement in water quality. it also results in an
increase in permit implementation costs by the applicant and, to the extent MS4 permits mandated City inspection and
enforcement, increases City inspection and enforcement responsibifity and costs. We believe that an average of 20
REAPs and other compliance actions triggered by the proposed definition of “qualifying rain event” is a sufficient number
to drive compliance at a project site. These 20 qualifying events take place mainly during October through April, a span
of seven months in which an average of three actions would be triggered.

A similar review of rain fali data from 2001 through 2006 for San Diego County leads to a comparison that ylelds 16.5
REAPs for 1/10% of an Inch compared to 31.8 for events with = 1/100% of an inch. An increase of 93% in actions s also
equivalent to a 93% increase in permit implementation costs, and increases enforcement and inspection costs, forno :
added benefit o water quality since these additional activities are in preparation for rain events that are not anticipated to
produce runoff. '

The GeneraJ.Permit does not take into account the realities of construction. site management and safety when it
prescribes requirements fo conduct site inspections, effluent monitoring and other activities under potentially dangerous
conditions, as described below, '

Site Inspections

Site inspections are required repeatedly and for larger sites will require muitiple people or an entire day to assess
(including all documentation and recordkeeping which in some cases may require photographs).

The General Perhit requires all inspection be conducted by a certified person with specific credentials and fraining. The
Qualified SWPPP Practitioner will be responsibie for all site inspections (and aisa monitoring and testing).
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The number of inspections can total hundreds per year for a large (100 acre site) that includes dry-weather period
quarterly inspections, pre- qualifying rain event inspections, qualifying rain event inspection, and post- qualifying rain
event inspections. The recommended definition change for a “qualifying rein event’ suggested above will greatly reduce
the number of inspactions to a possibly manageable number (estimated at approximately 600 per year compared fo over
1,100} for a 100 acre site with fen drainage noints. The inspections would become manageable, target the most likely
rain events that have the potential fo create a discharge, and take place during rain events that require oversight to
address BMP fallures. _ ! :

Frequency of Storm Water Effiuent Monitoring by Risk Level

The General Permit requires excessive storm water effluent sampling of construction sites without consideration for the
feasibility, practicality and field logistics, safety or cost. The lowest discharge fisk projects (Risk Level 1) are required to
conduct sampling during each storm event (meaning all rain events) including events for which a discharge is uniikely and
for which timing of the discharge (to sample) cannot be predicted. The pemmit assumes that sampling and inspection
gvents can be predicted from a storm forecast, which is not true. This General Permit requirement is unreasonable
because it will require 24-7 staffing possibly for days in order to comply. This requirement (Attachment B, Section E,
Table 3) is an excessive burden, particutarly on the discharger of a Risk Level 1 site (lowest level) for littie or no benefit to
. water quality. The requirements increase in cost and infeasibility for Risk Levels 2 and 3 which require the discharger to
collect “one sample beginning the first hour of any new discharge and last hour of every day”. Compliance by the
discharger would require deployment of resources 1o track a weather front (day and night) in anticipation of a trace of rain
which is very unlikely to resllt in actuai rainfall, less chance of flow and discharge, and would likely require two people {for
safety consideration) on stand-by to collect samples. The frequency of monitoring required also increases the potential
penalties for exceedences that may be detected. Because monitoring is required at all discharge points a minimum of
twice per day for the duration of discharge from a storm event, muliiple sampling results will be obtained. If any four of
the multiple results indicates and exceadence, the discharger will be considered a “chronic” violation, though the four
exceadences occured within a single w-day period, and the discharger will be subject, at a minimum, o $3000 in
minimum penatties, and may be forced o pay much higher fines in the Regional Board's discretion.

The solution is to modify the montoting and inspection requirements by changing the definition of a qualifying rain event
(as described above; =1/10% of an inch precipitation with a greater than 50% chance) and fo reduce the number of
sampling events for all risk levels to a more reasonable and feasible number. Alternatively, all discharge monttoring could
be conducted by the SWRCB according to a properly designed monitoring study and in accordance with carefully
specified monitoring protocols. self-monitoring is retained, we recommend that Risk Leve! 1 sites be required to sample
their discharge for actual rain events that generate more than 1/10 of an inch in 24 hours and no more than four fimes
petween October 1% and April 300 with fwo of the sampling events taking place after January 1%t Risk levels 2 and 3
should be required fo sample the discharge once per month between October 1%t and April 30%, and more often if
exceedances are indicated.

n iment jon {SSC) Monitorin

The requirement to monitor for SSC is unfounded. No NAL or NEL is included in the General Permit to support the need
for the testing and none of the state’s Basin Plans use SSC as a water quality objective. By including this parameter, the
distharger will be required to submit samples fo the laboratory, instead of just requiting turbidity and pH which can be
performed in the field using portabie instruments. This requirement increases the level of complexity of permit compliance
without any basis or jusfification. Sediment levels to trigger the adjustment of BMPs can be performed easily and
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repeatedly with instantaneous results using a turbidity meter in the field and there is no benefit to the discharger or other
parties to receive SSC resulis days or weeks after the rain event.

The- requirement to monitor for SSC appears fo be an after thought in the Monitoring Program and Reporting
Requirements (Attachment B of the General Permif} and is not discussed or justified in detall in either the Geaneral Permit
or the Fact Sheet. The SWRCB's need fo collect study data for future review and analysis may be the reason for the
requirement, but it is incorrectly placed as a requirement on applicants and dischargers. An SSC study should. be
formulated using a scientific method and approach based on targeted study questions and with a monitoring plan
designed fo answer those questions through the collection of quality data, Currently, the ASTM Method D3977-97 for
SSC is used only by the USGS in speciaiized laboratories, This test method is not available at commercial laboratories
and although it could be implemented would not be accredited, say by the State's Environmentai Laboratory Accreditation
Program (ELAP) which wil lead to questionable laboratory performance and quality in test results.

We recommend that the SSC monitoring be removed from the General Permit requirements in the Monitoring Program
and Reporting Requirements. _

~ Non-Visible Pollutants Monitoring

The Permit needs to clarify what the requirements are for monitoring of non-visible pollutants, The Permit infers what
would constitute non-visible pollutants in various sections and in the Fact Shest (March 19, 2008), but in most cases the
definitions and procedures described are different and inconsistent. According to the General Permit, determining non-
visibie pollutants that may be present at a site is defined by 40CFR 117.3 and 40CFR302.4, according to the General
Construction Permit. Our review indicates that Table 117.3 represents the poliutants under 40CFR 117.3 and that Table
3024 list the poliutants defined under 40CFR3024. Since Table 117.3 is the list of Clean Water Act hazardous
substances that is rolled into Table 302.4, we are unclear as fo why the two codes are cited. Non-visibie pollutants should
be defined by consiruction phase, and by reference to pollutants that are likely to be associated with construction
materials that are reasonably expected to be on site during any particular construction phass.

The mandated frequency of inspections is also unclear and the directions in the Monitoring Program and Reporfing
Requirements (General Permit Attachment B} are confusing. Table 1-Required Monitoring Elements for Risk Levels
shows “As Needed (see below)” but it is not clear if the monitoring requirements are for the Non-Visible Pollutants. Then
Table 2 indicaies that inspections are quarterly for non-storm water, It is unclear if “non-storm water” means non-rainy
periods, dry weather periods or if it means for non-storm water discharges. The fext describes quarterly Inspections, and
other frequencies of inspections are listed in the table for “pre-rain event’ and “post-rain event” for a “qualifying rain
event”. The entire description of inspection frequency and types is confusing and inconsistent between the tables and the
text. :

We request that the requirement be simplified to aid in implementation and involve the following for non-visible pollutants:
1} Preparation of an inventory of the materials stored and used on the project site;

2) Conduct a quarterly review of the materials store and used on the construction site and adjust the inventory as
appropriate; - o : :
3) Conduct at a minimum f quarterly inspections of the constriction site storage areas;

4) Pre-qualifying rain event (= 50% chance of =1/10" of an inch precipitation) conduct inspections of storage and use
sites within the project for any spills, accidental releases or exposed materials. ‘ '
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" This action plan is similar fo what has been by pro-active site operators under the current permit and Is an effective way o
manage any non-visible poltutants from 2 materials used on the project site.

The frequency of inspections would be for r‘qﬁalifying rain event’ as recommended earlier for rain events predicied of
170" of an inch or greater with a probability of precipitation of equal or greater than 50%.

uestions rdin ion Site ins 'oﬁandlﬂonitorin:

1. - Storm event monitoring is triggered by various definitions that are inconsistent throughout the General
_Construction Permit. What characteristics of a rain event are considered the most relevant to trigger
construction site activities (inspections, sampling, etc.)? - '

2. - What's the reasoning behind using a “race amount” or 1100* ofan‘inchaspartoftlmdeﬁnltionforarain

3. The requirement to monitor for $SC has not been clearly explained. There is no NAL or NEL for SSC .
included in the General Permit and there are no water quality objectives in any Basin Plans for SSC. By
. including this parameter, the discharger will be required o submit sampies to the laboratory, instead of just
 requiring turbidity which can be performed in the field using portable instruments.

a Whatis the technical and reguiatory basis for requiring testing for SSC?
b. Whattesting laboratories provide this service?

4. Can the SWRCB clarify why it is using two redundant sections of the Code of Federal Regulations for non-
visible poliutants? Determining non-visible poliutants that may be present at a gite is defined by 40CFR
_417.3 and 40CFR302.4, according fo the General Construction Permit. Our review indicates that Table 117.3

[ the pollutants under 40CFR 117.3 and that Table 3024 fist the pollutants defined under

' 40CFR302.4. Since Table 117.3 s the list of Clean Water Act hazardous substances that Is rolled into Table
m,mmundearastowhymetmeodesmcned. '

5. Given the references to the CFR Tables, please clariy if the screening and preparation of “List of Potentlal
Pollutant Sources” is limited to non-visible poflutants associated with the materials used and stored at the
construction project site?

Issue No. 6 - Recelving Water Monitoring

Bicassessment monitoring for Risk Level 3 Sites

The requirement is costly, unjusiified, not fully developed or described in a manner that allows for reasonable
implementation by dischargers, and provides no clear benefit for consiruction water quality control because it is not inany
way required to be attained in a manner that would allow assessment of impacts on receiving waters due to construction
site discharges . The requirement for bioassessment sampling is particularly unreasonable since there are only two times
ouf of the year when this monitoring can be performed, and the program cannot be reasonably coordinated by all the
independent permitiees due o the complexity and expertise required. The Watershed Monitoring Option presented in
Section K in Aftachment B - Monitoring Program and Reporting Requirements is not a viable option fo
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dischargers/permittees since it places the relief from this burden on the Regional Board, and does not provide any
guidance fo what a “proposal to substitute” would éntail or how it would processed. There are extensive bioassessment
monitoring programs throughout the state that provide quality data on the conditions of benthic communities in the
receiving waters, Most of these programs are conducted by the SWRCB, MS4 Phase | and other NPDESMWDR
permittees under very stringent requirements. There is no technical basis in the General Permit for the bioassessment
monitoring requirements. :

Problem Statement to be Resolved: ‘ '
No technical, scientific or statistical argument has been presented to link the need for mandated _receiving water
- monitoring to construction site runoff or storm water discharges. The data collected would not have any clear henefit for

the cost, and since no scientifically-based monitoring design will be considered, the data collected would be a random
data set with no hope of any correlation between the cause and effect between construction site runoff {comingled with all
other runoff and storm water) and benthic alteration. Any data set generated by the monitoring described in the General
Permit would be of no additional value fo the State Board, the regulated community or the public. Extensive
bioassessment data is currently collected and analyzed through other NPDES permits (Phase | MS4, WDR) and regional
monitoring programs that are either statewide or fargeted (SWAMP, TMDLS, efc.) that provide for adequate information of
the state of benthic aiterations in the recelving waters. This is documented in the General Permit's Fact Sheet which also
presents more reasonable altematives that should be the first choice of the State Board.

Dischargers should not be involved in recsiving water monitoring. As stated in the General Permit the program has no
scientific design, the data collected will not be comparable to other data collected throughout the State and will be of no

~ value {unmanageable, unreliable), and the cost will be a waste of resources. No consideration has been given to the
‘impact” of hundreds of dischargers attempting fo collect samples in the same downstream receiving waters, the iogistics
and other agency permit requirements that may be necessary to accomplish this task have not been fully reviewed.
(receiving waters may be inaccessible, resiricted by other agencies or even the State {public lands, parks, efc.).

Potential Solution to Problem Statement: .

The only reasonable afterative for implementation of recelving water monitoring is o implement it at the state level, as
suggested in the Fact Sheet. This aliemative should only be considered, if there is justification for the monitoring and the
'SWRCB has a very specific study question or questions and a set fimeline for compietion of the study. We suggest thata
portion of the NPDES Permit fee for Risk Level 4 dischargers be directed towards an organized monitoring program for
this purpose (funding managed and administered by the State). Only Risk Level 4 sites should be considered potential
contributors to the proposed statewide monitoring program. The program shouid be defiried by a “problem statement”;
have defined questions that need to be answered; and the monitoring program should be scientifically developed to be
defensible and enlist a correlation between construction site discharges and water quality effects to in-fauna, if this is
determined to be the problem statement. The monitoring program shouid be designed with stakeholder input and led by
independent experts. A pilot study area would be a feasible start, led by an independent monitoring and scientific group
(SCCWRP, SFEI, etc.). The program can be started at a- smaller scale to make sure it is a manageable size and can be
completed in an expeditious manner. The results of the pilot scale monitoring program can be analyzed to evaluate the
appropriateness as a statewide program and the benefit to cost ratio of the data collected.

Questions Related to Bioéssessment:

1. Bioasssessment monitoring for Risk Level 3 sites will be costly and cannot be expected to be
reasonably implemented by dischargers. The requirement for bioassessment sampling is particularly
unreasonable since there are only two times out of the year when this monitoring can be performed, and
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the program cannot be reasonably coordinated by afl the independent permittees due to the complexity -
and expertise required.

a What is the technical reason for requiring this monitoring from each permittee?

b. What is the benefit expected from obtaining this data (in an unorganized effort) compared to the
cost and the risk to the receiving waters, including the impact of an unstructured and repetitive
sampling of sensitive habitat?

c Why isn't the SWRCB exploring the option of implementing a state-wide bioassessment
program (funded by a portion of the permit fee) that is scienttfically designed to answer specific
guestions regarding the link between erosion and sediment from construction and impact on
the receiving waters? - T

d. What Is the laboratory capacity to rm bicassessment of all these potential sites and
samples? _ :

e What are the protocois to follow and who will verify the suitability of sites?

Issue No. 7 - Boaid Member Wolff Questions

Questions posed by Board Member Wolff regarding the Draft Construction General Permit (CGP). Board Member -
Wolf has requested comments to address the following, specific questions:

1. The permit attempts to balance the need for simplicity and transparency with the need to sensitively

address widely different physical conditions across sites. In what parts of the draft permit do you think
complexity is most and least valuable?

The General Permit attempts to establish permitting requirements. for the complex issue of construction site
development and sediment management which cannot be completely defined and managed using a prescriptive
approach and formulas (RUSLE, MUSLE, the Risk Assessment Spreadshest Tool, etc.) because the variables are
1o0. many across the state and complicated by numerous and complex site conditions. To maximize water quality
control, the most important thing to encourage operators fo do is obtain coverage and attempt to comply with ail
requirements. At the end of the day, the best a consruction site manager can be practicably be asked to do and can
practically do is to assass the water quality risk posed by a site based on field conditions and simple guidance, and
prevent erosion and sediment discharges by implementing the traditional source conirol BMPs available and
adjusting them based on the response to that day's conditions (weather, grading or construction stage, efc.). The
attempt to create a too! that wil incorporate sufficient data to refiably set risk levels i8 noteworthy, but it is too
complex to be properly used fo drive permit coverage and BMPs, and therefore it will not provide for more protection,
better BMPs, improved water quality, and increased complianca. It will certainly lead fo more tools fo issue violations
and enforcement actions, but not better water quality or improvement in the impaiments of beneficial uses. ltis only
after the rain eventandaﬁerthefactmalasetofriskassessmenttoolsandfonnuias, such as those used in the
General Permit, can be tested fo see if they predicted the actual resuits in the field. To that effect, they do not truly
provide anyone invoived in implementing the Genesal Permit requirements or assessing compliance (the discharger
or the regulator) a valuable resource. They do provide the regulators and citizen plaintiffs with an additional
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subjective measure 1o issue nofices and generate violations, In summary, complextty is not valuable in this type of
permit and will not aid in the implementation or in compliance, ‘

2. Our sclentific understanding of when and where a Mmanagement practice is best is limited, Self monitoring
for compliance will not necessarily mcrease our understanding due to variations between practitioners and

The self-monitoring requirements for the site’s storm water runoff should be limited to quick and reasonable
measurements (field pH and turbidity) and not laboratory testing (SSC and non-visible pollutants) in order to provide
for meaningful and immediate cormective actions by the discharger. Self-monitoring should be 2 tool fo determine
adjustments to BMPs and improvement in discharge quality. The effectiveness of BMPs is so site specific that it will
take more than just water quality measurements to make correlations. The study and understanding of BMP
performance is more suited for controlled laboratory studies or pilot study conditions (as performed by academia,
manufacturers, etc.} and not necessarily in the field, BMP implementation in the field has a “science” component but
it is alsc somewhat of an “art” and requires that adjustments be made as needed in the field and in response to the
variations present the day of the storm event. A scientifically valid database of management practices performance
has some value but will not be the solution to sediment control and soil stabilization under all conditions (and may
provide a false sense of security). It is also unlikely that such a database of information could be established with a
program of “rigorous third party random monitoring” and be better or more informative than the bountiful resources
available today. As a result, we recommend self-monitoring for purposes of adjusting BMPs during a rain event to the
extent feasible and safe, -combined with discharge and receiving water monitoring conducted by the SWRCB
pursuant to a well-designed study, and carefully considered methods, protocols and procedures

There is value to removing seif-monitoring requirements of the feceiving waters because it is a proposal that has
more risks fo the environment and to safety than the results it will provide. The current self-montoring requirements
in the General Permit for the receiving waters Include bioassessment, turbidity, pH and SSC. Bioassessment is a
highly specialized discipline and should be performed using very skills professionals. It should also be performed
following set protocois and the data analyzed with various levels of scrutiny. The Permit program is not scientifically
designed or based and will provide data of questionable quality and value. If there are legitimate study questions or -
issues that need to be addressed to understand the effecis of construction storm water runoff on the environment,
then such studies should be commissioned, under a rigorously designed study plan and possibly funded by permit
fees. The studies should be conducted independently for each region (by SCCWRP, SFE! or other reseaichers in
academia, etc.) and should have a defined scope and timeline. The information and results or conclusions derived

from these studies should be used to improve permit conditions and requirements.

3. Ignoring the numbers and how they are calculated, do you think that the tiered compliance structure of the
permit is a desirable or undesirable feature? By tiered structure we mean action levels ‘backstopped’ by
higher numeric effluent limits that are intended to simplify enforcement against egregious violations.

The use of Numeric Effluent Limits (NELs) is flawed based on the likelihood that operators will be subject fo
enforcement though discharges do not actually adversely affect background water quality conditions or beneficial
uses. The NAL approach to improving planning, implementation and selection of BMPs in general is a good one, but
the determination of the action levels has not been fully explained or justified in some cases, including the calculation
of the turbidity NAL. The turbidity NAL spreadshest tool is not fully transparent, does not provide for a resuit that can
be verified, and there is some question as to the appropriateness of the formulas used. The use of appropriately
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derived NALS to improve BMP performance and impiementation is a reasonable pemitting strategy but it may not
offer simplified enforcement since it difficuit to derive 2 NAL that all can agree is an effective management tool for site
condition assessment and BMP adjustments.

A detailed matrix of all the technical domments on the General Construction Permit is provided as Exhibit B to this
technical memorandum, and is incorporated herein by this reference. '

17 of 37




el |
Bovis | 'w
Lend Lease :

Exhibit A

Compliance Cost Estimate for Sample Construction Site
{Residential development ~ 100 acres)

Draft General Construction Permit

Averagﬂ:o«;t Estimates
Risk 1 Risk 2-3 " Risk4
Permit Planning and NOJ $ 26247 $ 31897 | | s 01897
[ implementation ' "§ 330470 $ 1,171,390 5 1,905,668
BMPs, CSMP, REAP, Reporting
Inspections $ 86,130 $ 88,130 $ - 10338
Effuont and Receiving WaterMonktorng |5 #1700 T 15— 40,240 $_ 59.328
Site Closure Preparation and NOT $ 5,180 $ 5,180 $. 7,770
TOTAL (First year) $ 489,727 $ 1,344,037 $ 1,574,999
APPROXIMATE COST PER ACRE $ 4897 $ 13440 $_ 15,750
On-going cost per year (Years 2-7) [s 458300 | |3 1,306,960 | | $ 1,475,332
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